woar  Advisory Opinion October 5, 1995

95-005

MEDIATOR QUALIFICATIONS ADVISORY PANEL c/o Dispute Resol ution Center ! Supreme Court Building ! Tallahassee, FL 32399-1905

The questions contained in the original text of the mediator's letter have been reformatted for appearance, clarity & brevity.
THE QUESTION:

95-005A
What is the duty of a mediator who isinformed during a caucus of afamily (dissolution of
marriage) mediation that one spouse possesses an asset of which the other spouse has no
knowledge?

95-005B
What is the responsibility of the mediator when one of the parties discloses the intention to
commit a crime or acts which will be done in order to complete commission of a crime?

95-005C
|s amediator who becomes aware that a plaintiff in awrongful death action is making no
claim for loss of consortium, which clam would appear to the mediator to be appropriae
under the circumstances, bound to inform that party of this matter?

95-005D
Do the mediation rules apply to non-certified mediators who are mediating pre-litigation and
post-litigation cases?

Sincerdy,

Certified County, Family & Circuit Mediator
Central Division

SUMMARY OF THE OPINION
95-005A It isthe opinion of the panel that since disclosure of the information would be a
confidentiality violation and non-disclosure of the information would effect the integrity of
the agreement, the mediator should withdraw from the mediation unless the party discloses
the assdt.

95-005B The pandl is of the opinion that this question is of alegal rather than an ethical
nature and therefore is not within the jurisdiction of the panel.

95-005C It isthe opinion of the panel that it is an ethical violation for a mediator to give
legal adviceto a party.

95-005D It isthe opinion of the panel that the rules only apply to non-certified mediators
when mediating cases pursuant to court order.
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AUTHORITY REFERENCED:
Rules: Florida Rules for Certified and Court-Appointed Mediators -
10.020(a), 10.060(c), 10.070(a)(1), 10.080(b), 10.090(a), 10.090(b),
10.110(a)(3).

OpINION 95-005A:

The pand is of the opinion that disclosure of information obtained during a caucus,
without the permission of the disclosing spouse, would be in clear violation of rule 10.080(b),
since parties must permit disclosure of information obtained in caucus. However, the
mediator may be in a situation constituting a violation of rule 10.060(c), which prohibits a
mediator from intentionally or knowingly misrepresenting materiad facts or circumstancesin
the course of conducting the mediation, and is clearly in violation of rule 10.110(a)(3), which
prohibits a mediator from knowingly assisting the parties in reaching agreement which for
reasons such as fraud would be unenforceable.

In light of the foregoing, it is advisable for the mediator to withdraw from the
mediation to avoid engaging in fraud, unless the party discloses the asset.

OpiNION 95-005B:
There is no specific rule or statutory provision which deals with the issue that you
raise. Thisappearsto be alegal question which is outside the purview of this panel.

OpINION 95-005C:

It isthe panel's opinion that it is inappropriate for a mediator to give legal advice even
if aparty to the mediation is not represented by counsel. If the party is represented by
counsel, which appears to be the case in your scenario, it would be clearly inappropriate to
provide such legal advice. Seerules 10.070(a)(1); 10.090(a) & (b).

OpINION 95-005D:

Rule 10.020(a) provides that the rules "apply to all mediators who are certified or
participate in court-sponsored mediation . . ." The pand is of the opinion that the test to be
applied is whether the mediation is being conducted by a certified mediator or whether the
mediation is court-sponsored. Any mediation which is conducted by acertified mediator
would be subject tothe rules even if it is pre-litigation or post-judgment. If mediationis
conducted by a mediator who is not certified pursuant to the rules, then pre- and post-
litigation (post-judgment) mediation is not subject to the rules.

Date Charles Rieders, MQAP Chair
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