IN THE SUPREME COURT OF FLORIDA

IN RE: AMENDMENTS TO FLORIDA CASE NO. SC05-998
RULES FOR CERTIFIED AND COURT
APPOINTED MEDIATORS

RESPONSE OF THE COMMITTEE ON ALTERNATIVE
DISPUTE RESOLUTION RULES AND POLICY

TO COMMENTS FILED PURSUANT TO THE COURT’S
OCTOBER 11, 2006 NOTICE OF PUBLICATION

The Court on October 11, 2006, pursuant to Rule 2.140(f), Florida Rules of
Judicial Administration, through its Clerk, ordered publication of proposed
amendments to the Florida Rules for Certified and Court Appointed Mediators in

THE FLORIDA BAR NEWS and sent copies of the Clerk’s publication letter

along with the Notice to the individuals specifically listed in the Rule. Interested
persons were to file comments by December 1, 2006. The Court directed the

Committee to file a response to any comments filed by December 21, 2006.

1. Three letters were timely filed (Messrs. Lebio, Rodriguez-Quilichini, and
Feder) while two letters were not timely filed (Mr. Starr and Ms. Yeend). The
Committee will respond to all five letters in the sequence they were received since
the Court, despite the untimely filings, may still consider the Starr and Yeend

letters.

2. Itis clear from the contents of the Lebio, Feder, and Starr letters

that the writers understood the distinction between the Committee’s proposed



amendments removing The Florida Bar membership requirements (thus having no
specific bar membership requirements) for circuit court mediators and the actual
published Rule 10.100(d), Florida Rules for Certified and Court-Appointed
Mediators and the table illustrating the point system in the Committee Note to Rule
10.105 which incorrectly stated the Committee’s proposed amendments. It is
unclear from attorney Rodriguez-Quilichini’s letter whether he understood this
distinction and whether his stated position would have been the same or different
understanding the difference. (See the Committee’s Motion to Correct Notice of
Publication, et. al., which was denied by the Court on November 15, 2006.) Ms.
Yeend’s letter simply does not reflect whether she made the above-described
distinction. Nonetheless, she succinctly states her compelling position, a position
which the Committee has urged the Court to accept through its May 11, 2005

Petition and September 8, 2006 Response to The Florida Bar’s Letter.

3. The Committee would note that all of the letters contain a
recitation of the writers’ background and experience and the ultimate position that
they have the appropriate attributes to mediate circuit court cases, i.e., they all

agree that the current requirements should be amended.

4. The Committee disseminated its proposed amendments for comment far

and wide including organizations with national and international membership.

5. The Committee consisting of eighteen (18) members with well



over three centuries of legal (bar membership) experience, well over a century of

judicial and certified mediator experience in all areas of certification, respectively,

after considering all of the comments received and after fully vetting the issues,

determined that mediator competence can best be assured by basing certification,

not on subject matter expertise (bar membership) but on the recommended point

system in conjunction with the following factors:

A. Good moral character requirement

B.

Rules 10.100 (a) and 10.110, Florida Rules for Certified and
Court-Appointed Mediators

Training
Rule 10.100(b), (c), (d), and (e), Florida Rules for Certified and
Court-Appointed Mediators

Education
Rules 10.100(b), (c), (d), (e) and 10.105(a), Florida Rules for
Certified and Court-Appointed Mediators

Mediation experience
Rules 10.100(c), (d), (e) and 10.105(b), Florida Rules for
Certified and Court-Appointed Mediators

Mentorship
Rules 10.100(b), (c), (d), and (e) and 10.105(c), Florida Rules
for Certified and Court-Appointed Mediators

Standards of professional conduct
Rules 10.200-10.690, Florida Rules for Certified and Court-
Appointed Mediators

. An effective mediator disciplinary system

Rules 10.700-10.900, Florida Rules for Certified and Court-
Appointed Mediators

. Continuing mediator education requirements

Administrative Order AOSC06-9

6. Mr. Lebio supports the Committee’s proposed amendments, which

would remove bar membership requirements for circuit court mediators. The

Committee does not agree with his stated basis for the requirement removal. We



do not agree that circuit court mediations necessarily “involve matters of business
or relations between parties rather than issues of law.” It is the Committee’s
position that salient qualifications of mediators do not involve subject matter
expertise (bar membership) but specific expertise to assist the parties in
identification of issues, foster joint problem solving, explore settlement
alternatives, and to otherwise facilitate voluntary agreements without any decision-
making. All of this expertise can best be accomplished through mediation training,
mediation experience, mediation mentorship, and continuing mediator education
requirements. The Committee would again point out that most parties in a circuit
civil case are represented by counsel. It is counsels’ responsibility (not the
mediators’ responsibility) to provide appropriate legal advice to their clients and to
protect the legal rights of their clients. Lastly, Mr. Lebio recognizes and points out
the appearance of attorney protectionism that is found in the current rules when he
states, “Clearly the intent of the present requirement, as well as the current position
of The Florida Bar, is intended to preserve Circuit Court Mediations for lawyers.”
This economic protectionism was recognized in the Committee’s Response to The

Florida Bar in paragraph 17.

7. Attorney Rodriguez-Quilichini, evidently not understanding the
Committee’s proposed amendments versus the actual published rules (See
paragraph 2, supra, and The Committee’s Motion to Correct Notice of Publication,
et. al.) and believing that an attorney’s legal training to persuade a fact-finder is a

transferable skill to the role of a mediator takes the position that circuit court



mediator applicants should be required to be a member in good standing of any
United States bar for the five years immediately preceding an application. A
mediator’s role is simply and clearly

antithetical to the role of an attorney. Facilitation, rather than advocacy, is the
essence of mediation. The Committee also disputes the subsequent distinction
made between circuit and county mediation (the former needing an attorney
mediator; the latter functioning adequately with a non-attorney mediator) as not
following from the reasoning preceding it. The Florida Bar effectively took the
same position and the Committee addressed that position in paragraph 17 of its
Response calling it economic protectionism with no valid substantive rationale.
The mediator’s role and the skills they utilize to perform their function do not
change based on whether the amount in controversy is $14,999 or $15,001.
County and circuit mediators both deal with cases involving legal matters and the
ethical standards for mediators found in Part Il of the Florida Rules for Certified
and Court-Appointed Mediators apply equally to all certified and court-appointed
mediators, regardless of area of certification or professional background. These
rules specifically prohibit a mediator from providing a personal or professional
opinion intended to “decide the dispute or direct a resolution of any issue.” Rule
10.370(c). If the mediator believes that a party does not understand or appreciate
how an agreement may affect the party’s legal rights or obligations, the mediator
“shall advise the party of the right to seek independent legal counsel.” Rule

10.370(b). The mediator is ethically prohibited from providing any legal advice.



8. CPA Feder also supports the Committee’s proposed amendments,
which would remove bar membership requirements for circuit court mediators. He
also requests what he terms “reasonable exceptions” if the Court denies the
Committee’s request to eliminate Florida bar membership for circuit court
mediators. The requested exceptions, except one, are encompassed in the factors in
the current point system, such as other certifications, work and mediation
experience. CPA Feder’s fifth catch-all category is too vague and too subjective
and would be impossible to consistently administer. A catch-all category also
would not provide applicants with certainty as to their ability to become certified
prior to investing the time and money in completing a certified mediation training

program and the requisite mentorship hours.

9. Attorney Starr also agrees with the Committee’s “well-explained
and well-reasoned” proposed amendments, which would remove bar membership
requirements for circuit court mediators and is clearly interested in whatever

amendments gives him the earliest opportunity to mediate circuit court cases.

10. Ms. Yeend’s letter is the most insightful of all of the letters. She very
eloquently states: “Bar membership with a five-year practice component has no
validity, if quality is the intent of the mediator qualification requirements. There is
no research that supports that bar membership or years of legal practice create
competent mediators. Only specific training in the mediation process and

development of requisite skills creates competent mediators.” This is and has been



the Committee’s position from the filing of its Petition. Ms. Yeend also recognizes
the protectionism when she states, “The present and proposed changes to the
requirements foster a drawbridge mentality, ‘1 am in and want to keep others out’.”
She clearly supports the elimination of a bar membership requirement and believes
mediation should stand as a separate profession and practice area. She hopes
that the Court is able to distinguish between mediation and the practice of law.
The present inability of Ms. Yeend to qualify as a circuit court mediator based on
her qualifications (See paragraph three of her letter) arguably, is a prime example

why a denial will generate less confidence in the current system. (See paragraph 7

of the Committee’s original petition).

11. The Committee notes that only five comments were received after this
publication and only a total of thirteen comments have been received since the
Committee filed its original petition on May 11, 2005 (including the Court directed
response from The Florida Bar). Unlike the Committee’s petition, which contained
data to support its position along with stated positions of organizations with
national and international membership none of the comments other than Ms.
Yeend’s have provided anything other than opinions and subjective feelings about
appropriate qualifications. Ms. Yeend noted that there is no research that supports
the position that bar membership creates competent mediators. No one who has
responded in opposition has provided a specific response to the Committee’s
rationale for the recommended change as stated in May 11, 2005 Petition or

September 8, 2006 Response to The Florida Bar’s letter. Thus, the Committee’s



recommendations still stand unrefuted and uncontroverted.

12. There was and has been no hue and cry against the Committee’s

proposals in its Petition, including the qualifications point system.

13. The undersigned, only knowing the process he goes through in
reaching judicial decisions, and making no assumptions on how other judges (or
justices) reach their decisions and with the utmost respect would ask each Justice
to read the Committee’s Petition and Response to The Florida Bar’s letter and ask
themselves the following question:

Is the Committee’s proposed amendments strongly urging

the Court to eliminate Florida Bar membership (thus having no
specific bar membership requirements) for circuit court mediators
supported by sound reason and rational and not based simply on

belief, subjective feelings or pure speculation?

14. This Court has previously held that its decisions must be based on

evidence and not on pure speculation. See Clay Electric Cooperative, Inc. v.

Johnson, 873 So.2d 1182, 1189-1190 (Fla. 2003), Bush v. Holmes, 919 So.2d 392,

412 (Fla. 2006).

15. The Committee would submit that the answer to the question asked in



paragraph 13 is a resounding YES!

16. This Court, in its May 11, 2006 opinion, understood and so stated that
“[T]he new point-based certification requirements are consistent with the
prevailing mediator standards and principals in the nationwide dispute resolution
field, e.g., increasing ethnic and cultural diversity, providing the parties with
greater choice of certified mediators, promoting the inclusion of nonlawyers, and
building upon a qualification model based on mentorship, training, and

experience.” See page 8 of slip opinion.

17. In the same Opinion, this Court also recognized and stated,
“...[W]e are aware that the Committee, by these recommended changes, is seeking
to maintain Florida in its place of preeminence in the alternative dispute resolution

field in the United States”. See page 9 of slip opinion.

18. The Committee has fully vetted and provided its collective
knowledge in the instant recommendation and in the strongest terms possible
respectfully recommends that the Court eliminate the current requirement that a
certified circuit court mediator must be a member of the Bar or a retired trial judge
from any United States jurisdiction (or any bar membership requirement) in favor

of the suggested point system for circuit court mediator qualification.

19. The Committee, in the strongest terms possible, respectfully requests



that the Court adopt the attached amendments to the Rules for Certified and Court-
Appointed Mediators and an amended Administrative Order consistent with the

changes adopted.

Submitted on behalf of the Committee,

Judge Shawn L. Briese, Chair
Supreme Court Committee on
Alternative Dispute Resolution Rules and Policy



CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on

, a copy of the foregoing

was furnished by United States mail to the following individuals by a member of

the DRC staff.

John F. Harkness, Jr. Executive Director

The Florida Bar
651 East Jefferson Street
Tallahassee, FL 32399-2300

H. Ray Lanier, President
Association for Conflict Resolution
1015 18™ Street NW, Suite 1150
Washington DC 20036

Debra Carter, President

Florida Chapter AFCC

4835 27TH Street West, Suite 220
Bradenton, FL 34207

Kenneth R. Hart

Ausley & McMullen

Post Office Box 391
Tallahassee, FL 32302-0391

Martin G. Holleran
4254 SE Fairway East
Stuart, FL 33455

Edgardo Rodriguez-Quilichini
P.O. Box 9022287
San Juan, Puerto Rico 00902-1953

Kenneth R. Starr
Post Office Box 25443
Sarasota, FL 34277

John W. Day
535 Central Avenue
St. Petersburg, FL 33703

Jayne Lambert
Post Office Box 2925
Tampa, FL 33601-2925

Barbara Rutberg
7780 Blue Heron Way
West Palm Beach, FL 33412

Merrett R. Stierheim
One Biscayne Tower
Suite 2930

2 South Biscayne Blvd.
Miami, FL 33131

Ronald Lebio
14322 SW 115" Circle
Dunnellon, FL 34432

Gary N. Feder
Post Office Box 249177
Coral Gables, FL 33124-9177

Nancy Neal Yeend
40 Main Street
Los Altos, CA 94022



Judge Shawn L. Briese, Chair

Supreme Court Committee on

Alternative Dispute Resolution Rules and Policy
125 East Orange Avenue, Room 310

Daytona Beach, FL 32114

386/257-6090



Points Needed Per Area of
Certification

Minimum Points Required in Each Area

County 100 30 certified county mediation training; 10 education (minimum HS
Diploma/GED); 60 mentorship

Family 100 30 certified family mediation training; 25 education/ mediation experience
(minimum Bachelor’s Degree); 30 mentorship [and requires 15 additional points]

Dependency 100 30 certified dependency mediation training; 25 education/mediation experience
(minimum Bachelor’s Degree); 40 mentorship [and requires 5 additional points]

Circuit 100 30 certified circuit mediation training, 25 education/mediation experience
(minimum Bachelor’s Degree); 30 mentorship [and requires 15 additional points]

Education/Mediation Experience (points awarded for highest level of education received)

HS Diploma/GED

10 points | Master’s Degree in Conflict Resolution 30

Associate’s Degree

15 points | Doctorate (e.g., J.D., M.D., Ph.D., Ed.D., LL.M.) | 30

Bachelor’s Degree

20 points | Ph.D. from accredited CR Program 40

Master’s Degree

25 points | Graduate Certificate CR Program +5

Florida certified mediator: 1 point per year in which mediated at least 15 mediations (any type)
OR any mediator: — 5 points for minimum of 100 mediations (any type) over a 5 year period

Mentorship- must work with at least 2 different certified mediators and must be completed for the type of

certification sought

Observation

5 points each session

Supervised Mediation

10 points each complete mediation

Miscellaneous Points

Licensed to practice law, psychology, accounting, social work, mental health, health 5 points (total)

care, education or mediation in any US jurisdiction

Florida Certified Mediator

5 points (total)

Foreign Language Conversational Ability as demonstrated by certification by ACTFL | 5 points (total)

Oral Proficiency Test; qualified as a court interpreter; or accredited by the American
Translators Association; Sign Language Interpreter as demonstrated by approval by the
Registry of Interpreters for the Deaf

Completion of additional mediation training program (minimum 30 hours in length)
certified/approved by a state or court other than Florida

5 points (total)




APPENDIX A
Florida Rules for Certified and Court-Appointed Mediators
Part I. Mediator Qualifications
Rule 10.100. Certification Requirements
(@) General. For certification as a county court, family, circuit court or
dependency mediator, a mediator must be at least 21 years of age, and be of good

moral character, and have the required number of points for the type of
certification sought as specifically required in rule 10.105.

(b) County Court Mediators. For initial certification as a mediator of
county court matters, an applicant must have at least a high school diploma or a
General Equwalencv Dlploma (GED) and 100 pomts WhICh shaII mclude safelsﬁf

(1) 30 points for successful completion of a Florida Supreme Court certified
county court mediation training program:

(2) 10 points for education: and

(3) 60 points for mentorship.

(c) Family Mediators. For initial certification as a mediator of family
and dissolution of marriage issues, an applicant must have at least a bachelor’s

degree and 100 pomts WhICh shall mclude at a m|n|mum samiy—theureqmremems

(1) 30 points for successful completion of a Florida Supreme Court certified
family mediation training program;

(2) 25 points for education/mediation experience; and

(3) 30 points for mentorship.

Additional points above the minimum requirements may be awarded for
completion of additional education/mediation experience, mentorship, and
miscellaneous activities.




(d)  Circuit Court Mediators. For initial certification as a mediator of
circuit court matters, other than family matters, an applicant must have at least a
bachelor s degree and 100 pomts WhICh shaII include, at a mlnlmum saHsW—the

(1) 30 points for successful completion of a Florida Supreme Court

certified circuit mediation training program:

(2) 25 points for education/mediation experience; and

(3) 30 points for mentorship.

Additional points above the minimum requirements may be awarded for
completion of additional education/mediation experience, mentorship, and
miscellaneous activities.

(e) Dependency Mediators. For initial certification as a mediator of
dependency matters, as defined in Florida Rule of Juvenile Procedure 8.290, an
applicant must have at least a bachelor’s degree and 100 points, which shall

include, at a minimum: satisfy-thereguirements-adoptedpursuantto-administrative

(1) 30 points for successful completion of a Florida Supreme Court

certified dependency mediation training program:

(2) 25 points for education/mediation experience; and

(3) 40 points for mentorship.

Additional points above the minimum requirements may be awarded for
completion of additional education/mediation experience, mentorship, and
miscellaneous activities.

()  Senior Judges Serving As Mediators. A senior judge may serve as a
mediator in a court-ordered mediation only if certified by the Florida Supreme
Court as a mediator for that type of mediation.

() Referral for Discipline. If the certification or licensure necessary for
any person to be certified as a family or circuit mediator is suspended or revoked,
or if the mediator holding such certification or licensure is in any other manner
disciplined, such matter shall be referred to the Mediator Qualifications Board for
appropriate action pursuant to rule 10.800.



(h)  Special Conditions. Mediators who are certified prior to August 1,
2006, shall not be subject to the point requirements for any category of
certification in relation to which continuing certification is maintained.

Rule 10.105. Point System Categories

(a) Education. Points shall be awarded in accordance with the following
schedule (points are only awarded for the highest level of education completed and
honorary degrees are not included):

High School Diploma/GED 10 points
Associate’s Degree 15 points
Bachelor’s Degree 20 points
Master’s Degree 25 points
Master’s Degree in Conflict Resolution 30 points

Doctorate (e.q., Ph.D., J.D., M.D., Ed.D., LL.M.) 30 points
Ph.D. from Accredited Conflict Resolution Program 40 points

An additional five points will be awarded for completion of a graduate level
conflict resolution certificate program in an institution which has been accredited
by Middle States Association of Schools and Colleges, the New England
Association of Schools and Colleges, the North Central Association of Schools and
Colleges, the Northwest Association of Schools and Colleges, the Southern
Association of Schools and Colleges, the Western Association of Schools and
Colleges, the American Bar Association, or an entity of equal status.

(b) Mediation Experience. One point per year will be awarded to a
Florida Supreme Court certified mediator for each year that mediator has mediated
at least 15 cases of any type. In the alternative, a maximum of five points will be
awarded to any mediator, regardless of Florida Supreme Court certification, who
has conducted a minimum of 100 mediations over a consecutive five-year period.

(c) Mentorship. Ten points will be awarded for each supervised mediation
completed of the type for which certification is sought and five points will be
awarded for each mediation session of the type for which certification is sought
which is observed.

(d) Miscellaneous Points.

1. Five points shall be awarded to applicants currently licensed or certified in
any United States jurisdiction in psycholoqgy, accounting, social work, mental
health, health care, education or the practice of law or mediation. Such award shall
not exceed a total of five points regardless of the number of licenses or




certifications obtained.

2. Five points shall be awarded for possessing conversational ability in a
foreign language as demonstrated by certification by the American Council on the
Teaching of Foreign Languages (ACTFL) Oral Proficiency Test, qualification as a
court interpreter, accreditation by the American Translators Association, or
approval as a sign lanquage interpreter by the Reqistry of Interpreters for the Deaf.
Such award shall not exceed a total of five points regardless of the number of
languages in which the applicant is proficient.

3. Five points shall be awarded for the successful completion of a mediation
training program (minimum 30 hours in length) which is certified or approved by a
state or court other than Florida and which may not be the required Florida
Supreme Court certified mediation training program. Such award shall not exceed
five points regardless of the number of training programs completed

4. Five points shall be awarded for certification as a mediator by the Florida
Supreme Court. Such award shall not exceed five points per category reqgardless of
the number of training programs completed or certifications obtained.

Committee Note

The following table is intended to illustrate the point system established in this
rule. Any discrepancy between the table and the written certification requirements
shall be resolved in favor of the latter.
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