OVERVIEW OF THE FLORIDA BAR DISCIPLINE SYSTEM

(Referee Level)
STAGES OF PROCESSING

· Intake

· Attorneys/Consumers Assistance Program

· Staff Level Investigations

· Grievance Committee Process

· Pretrial

· Trial

· Post Trial Review

· Appeal and Court Action

INTAKE REVIEW

· INQUIRY

· Jurisdiction?

· If true is it a violation?

· COMPLAINT

· Response requested

· Rebuttal allowed

· Analysis of facts

· OPTIONS

· Referral to ACAP

· Diversion

· Fee Arbitration or Mediation

· Referral to Branch Office

· Closure

DISCIPLINARY INVESTIGATION
Branch Office Action

COMPLAINT

· Further investigation

· Analysis of facts

· OPTIONS

· Diversion

· Fee arbitration or mediation

· Referral to Grievance Committee

· Closure

Attorneys/Consumers Assistance Program (ACAP)

· Telephonic assistance for inquiries about the conduct of lawyers that do not warrant disciplinary investigation.

· Assistance may be in the form of:

· Telephone counseling and guidance;

· Referrals to the fee arbitration or grievance mediation;

· Referrals to Florida Lawyers Assistance, Inc.; or

· Practical advice (not legal advice) on how the lawyer and client may better communicate.

OPTIONS FOR DIVERSION

· Fee Arbitration

· Grievance Mediation 

· Practice and Professionalism Enhancement Programs 

· Ethics School 

· Professionalism Workshop 

· Anger Management Workshop 

· Trust Accounting Workshop 

· Advertising Workshop 

· Law Office Management Advisory Service (LOMAS)

· Continuing Legal Education 

· Florida Lawyers Assistance, Inc. (FLA)

GRIEVANCE COMMITTEE PROCESS

· INVESTIGATING MEMBER ASSIGNED

· ADDITIONAL INVESTIGATION

· HEARING OR REVIEW

· GRIEVANCE COMMITTEE ACTION

OPTIONS AT GC

· Diversion (same areas as at staff level)

· Fee Arbitration or Grievance Mediation

· No Probable Cause

· No Probable Cause with Letter of Advice

· Minor Misconduct

· Probable Cause

PRETRIAL PROCESS

· Admission of Minor Misconduct

· Discovery (Fla. R. Civ. P.)

· Guilty Plea

· Complaint Drafting & Filing

· Appointment of Judicial Referee

TRIAL PROCESS

· Nature of Proceedings

· Venue

· Complaint

· Answer

· Pretrial Conference

· Final Hearing

· Hearing on Sanctions

· Report of Referee

NATURE OF PROCEEDINGS
(RULE 3-7.6 (f))

Quasi-judicial administrative proceedings;

Neither civil;

Nor criminal.

RULES OF PROCEDURE; PRETRIAL CONFERENCE; & VENUE

· Florida Rules of Civil Procedure apply unless in conflict with the Rules Regulating The Florida Bar (Rule 3-7.6 (f)(1)).

· Pretrial conference is required within 60 days of the order appointing the referee (Rule 3-7.6(c)).

· Venue for the trial is either:

· The county in which the events occurred; or

· The county where the respondent resides; or

· The county where the respondent practices law or last practiced law. (Rule 3-7.6 (d))

SUBPOENAS

· Only the referee may issue subpoenas in Florida bar disciplinary cases (Rule 3-7.11 (d) (1)).

COMPLAINT

· Authority to File

· After probable cause found (Rule 3-3.2(b));

· After emergency suspension or probation (Rule 3-5.2(d));

· After felony conviction suspension (Rule 3-7.2(i)(2)); 

· After discipline in another jurisdiction (Rule 3-7.2(j)(2)); and

· After felony criminal charges, but requires grievance committee chair concurrence (Rule 3-3.2(b)).

ANSWER &
RESPONSIVE PLEADINGS
(RULE 3-7.6(h)(2))

Answer required


The respondent may invoke proper privileges, but the 5th amendment is generally inappropriate (DeBock v. State, 512 So. 2d 164 (Fla. 1987) ).

Motions challenging complaint


The only basis for such motions are sufficiency of the complaint and jurisdiction.

Defenses


All other defenses must be incorporated into the answer.

Time for filing


The answer and motions must be filed within 20 days of service of a copy of the complaint.  Five extra days are allowed for mailing (rule 1-13.12(b)).

ROLES OF PARTICIPANTS

· Bar counsel is an employee or an appointed lawyer who represents the bar. (Rule 3-7.6 (g))

· Respondent is a lawyer charged with violations and may claim a privilege available under state or federal law, except that the 5th  amendment privileged concerning self-incrimination is generally unavailable; may be called as a witness; and subpoenaed to appear.  The respondent may be represented by counsel. (Rule 3-7.6 (j))

· Complainant is an individual who filed the complaint and is not a party.  Unless impractical the complainant may be granted the right be present when the respondent is also present only if the complainant has already testified in the case in chief  and the presence of the complainant is not disruptive or otherwise impractical. (Rule 3-7.6(k))

NOTICE OF FINAL HEARING; EVIDENCE

· Notice of final hearing must be given at least 10 days prior to the hearing (Rule 3-7.6(i)).

· Rules of evidence are relaxed (The Florida Bar v. Vining, 707 So.2d 670, (Fla. 1998)).

· Parole evidence is admissible in certain circumstances (3-7.6(l)).

· The right to direct confrontation is limited (The Florida Bar v. Vannier, 498 So. 2d 896 (Fla. 1986)).

· Hearsay evidence is admissible (The Florida Bar v. Weed, 559 So. 2d 1094 (Fla. 1990)).

· The exclusionary rule does not apply (The Florida Bar v. Lancaster, 448 So. 2d 1019 (Fla. 1984)).

· Character evidence is not permitted in the case in chief, but may be presented as a matter mitigation at sanction hearings (The Florida Bar v. Prior, 330 So. 2d 697 (Fla. 1976)).

REPORT TO SUPREME COURT
(Rule 3-7.6(m))

A report to the court is required.

Required components are:

Findings of fact;

Recommendations as to guilt;

Recommendations as the sanctions;

Statement of past disciplinary sanctions imposed; and

Statement of costs and recreation for taxation.

RECORD
(Rule 3-7.6(n))

Contents:


All items properly filed;


Pleadings;


Recorded testimony;


Exhibits in evidence; and


Report of referee.

Court reporters are required to record all testimony, but transcripts are not required to be filed unless requested by a party or ordered by the referee (Rule 3-7.6(n)(1)).

Appeal to and Supreme Court Action 

· Petition for review 

· Burden on appeal 

