
INTRODUCTION 
 

Education enhances the knowledge and skills of the judiciary and therefore contributes 
to the administratƛƻƴ ƻŦ ƧǳǎǘƛŎŜΦ  CƭƻǊƛŘŀΩǎ ŘŜǇŜƴŘŜƴŎȅ ƭŀǿ ƛǎ ŀ ŎƻƳǇƭŜȄ ƳƛȄture of federal 
requirements, state regulations, and ever-developing case law, which must be expertly 
balanced to safeguard the welfare and further the best interests of children.  The Office of 
Court Improvement has developed this benchbook to offer assistance to both new and 
ŜȄǇŜǊƛŜƴŎŜŘ ŘŜǇŜƴŘŜƴŎȅ ƧǳŘƎŜǎ ƛƴ ǘƘŜƛǊ ŜŦŦƻǊǘǎ ǘƻ ƘŜƭǇ CƭƻǊƛŘŀΩǎ ŀōǳǎŜŘΣ ŀōŀƴŘƻƴŜŘ, and 
neglected children find permanency. 
 

The benchbook is organized into chapters for each hearing as provided in Chapter 39, 
Florida Statutes.  It also contains hearing colloquies and checklists, a general issues section, a 
section for paternity inquiries, and a section for independent living/aging out.  The textboxes 
found throughout the book provide information on relevant case law and helpful hints from 
dependency judges for areas where the statute may be unclear and judges may wish to consult 
other references. The citations in this benchbook have been abbreviated to improve the flow of 
the text.  A citation to §39.01(1), Florida Statutes (2008) will appear as §39.01(1) and a citation 
to Florida Rules of Juvenile Procedure 8.350 will appear as Rule 8.350. 
 

In preparing the first edition of the benchbook and this update, the Office of Court 
Improvement attempted to include not only the provisions of Chapter 39 that a judge would 
need to conduct dependency hearings, but also applicable federal laws and critical case law.  
Our office intends to continue to update and supplement this book periodically.  To that end, 
we invite suggestions regarding topics that need more detailed treatment, as well as ways in 
which this publication can be made more useful to dependency judges.  Please provide 
comments and suggestions to Avron Bernstein in the Office of Court Improvement, Supreme 
Court Building, 500 South Duval Street, Tallahassee, Florida 32399-1900, 
bernsteina@flcourts.org, or 850-414-8661. 
 

Upon request by a qualified individual with a disability, this document will be made 
available in alternate formats. To order this document in an alternate format, please contact 
the Office of Court Improvement, Supreme Court Building 500 South Duval Street, 
Tallahassee, Florida, 32399-1900. Phone: 850/414.1507. 

mailto:bernsteina@flcourts.org
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ACRONYMS 

¶ APPLA ς Another Planned Permanent Living Arrangement 

¶ ASFA ς Adoption and Safe Families Act 

¶ CBC ς Community Based Care agency 

¶ DCF (Department) ς Department of Children and Families 

¶ DOD ς Department of Defense 

¶ GAL ς Guardian ad Litem 

¶ ICPC ς Interstate Compact on the Placement of Children 

¶ ICWA ς Indian Child Welfare Act 

¶ IL ς Independent Living 

¶ INS (USCIS) ς U.S. Citizenship and Immigration Services 

¶ ISS ς International Social Services 

¶ JAC ς Justice Administrative Commission 

¶ MDMA (3, 4 methylenedioxymethamphetamine) ς is a synthetic, psychoactive drug 
chemically similar to the stimulant methamphetamine and the hallucinogen 
mescaline. Street names for MDMA include Ecstasy, Adam, XTC, hug, beans, and 
love drug. MDMA is an illegal drug that acts as both a stimulant and psychedelic, 
producing an energizing effect, as well as distortions in time and perception and 
enhanced enjoyment from tactile experiences. 

¶ MEPA ς Multi Ethnic Placement Act 

¶ OCI ς Office of Court Improvement 

¶ OSCA ς Office of the State Courts Administrator 

¶ UCCJEA ς Uniform Child Custody Jurisdiction and Enforcement Act 

¶ TPR ς Termination of Parental Rights 
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SUMMARY OF MAJOR LEGISLATIVE CHANGES MADE IN 2008 

 

TOPIC SECTION AFFECTED & DESCRIPTION OF CHANGE 

 
Various issues 

 
Several sections of Chapter 39 were amended and revised, including 
injunctions found in §39.504 and termination of parental rights. 
Ch. 2008-245 
 

 
Independent 
living transition 
services 
 

 
Chapters 409 and 743 were amended. 
Ch. 2008-122 
 

 
Corporate 
income tax 
scholarship 
program 
 

 
Chapter 220 amended to expand eligibility to include youth in foster care. 
Ch. 2008-241 
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The Dependency Case Management Flow Chart is a two page short description of the different stages 

involved in the dependency case management process with statutory references.  It begins with the 
shelter hearing and ends with the second judicial review/permanency hearing. The chart is continued on 

page 6. The Dependency Case Management Flowchart is available on our publications website:  
http://www.flcourts.org/gen_public/family/publications.shtml or you may contact our office at: 
Office of Court Improvement, 500 South Duval Street, Tallahassee, Florida 32399. Telephone: 
850/414.1507.  
 
 

 

http://www.flcourts.org/gen_public/family/publications.shtml
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 This chart is a continuation of the Dependency Case Management Flow Chart on Page 5.  It 
begins with the second judicial review/permanency hearing and continues through the 
termination of parental rights hearings and adoption of the dependent child. The Dependency 
Case Management Flowchart is available on our publications website:  
http://www.flcourt s.org/gen_public/family/publications.shtml or you may contact our office at: 

Office of Court Improvement, 500 South Duval Street, Tallahassee, Florida 32399. Telephone: 
850/414.1507.  
 

 

http://www.flcourts.org/gen_public/family/publications.shtml
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GENERAL ISSUES 

This chapter is designed to provide general information relevant to dependency proceedings that is not 
covered in detail in the remaining sections.  The information in this chapter is organized alphabetically, 
and includes the following: 
 
A. Adoption and Safe Families Act Overview  

B. Appeals 

C. Confidentiality of Records and Open Hearings  

D. Continuances 

E. Domestic Violence and the Effects on Children 

F. Guardian ad Litem 

G. Indian Child Welfare Act 

H. Infants and Toddlers in the Child Welfare System 

I. Interstate Compact on the Placement of Children 

J. Jurisdiction and Venue in Dependency Proceedings 

K. Mediation 

L. Multi -Ethnic Placement Act 

M. Notice to Foster and Pre-adoptive parents 

N. Parties and Participants 

O. Precedence of Orders 

P. Psychotropic Medication 

Q. Residential Mental Health Treatment Facilities  

R. Residency Status for Immigrant Children 

S. Service 

T. Substance Abuse and Child Welfare 

U. Supervised Visitation 

V. Taking Testimony from Children 

W. Unified Family Court 
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A. Federal Legislation . 

 
Three pieces of federal legislation in the last two decades shape public policy in defining the obligation 
of the government to protect abused, neglected, and abandoned children and ensure permanent and 
safe outcomes. 
 
The Adoption Assistance and Child Welfare Act of 1980 set forth the first legal establishment of time 
frames for children placed in foster care settings.  It required social services agencies to demonstrate 
that all avenues of intervention and rehabilitation were implemented or ruled out prior to removal of a 
child from their family.  The Act created a checks and balance system by linking the availability of federal 
funds used to care for children removed from their families with performance measures and 
accountability for each state social services agency.  The courts were identified as the critical link that 
had the power to enforce an 18-month permanency time frame for foster children.    
 
The Adoption and Safe Families Act (ASFA) was signed into law on November 19, 1997, and amended 
federal laws to promote safety and permanency.  42 U.S.C. §§ 620-679.  On January 25, 2000, the 
Department of Health and Human Services promulgated implementing regulations that provide 
clarification and further guidance.  ASFA represented a fundamental shift in focus that underscored 
safety of a child first and foremost.  Dissatisfied with the failure of most states to achieve permanency 
for children within 18 months from the time a child is removed from a family, ASFA mandated a more 
stringent time frame: 12 months to permanency.  It identified certain circumstances where the social 
services agencies were under no obligation to attempt reunification due to certain acts by a parent and 
further emphasized the role of the courts in achieving permanency for children.  Federal monitoring for 
compliance with ASFA was established along with the expectation that the courts and the social services 
agencies would reassess their working relationship and establish meaningful partnerships to effectuate 
systemic change to achieve better outcomes for children and families. 
 
Florida Statutes were amended by the Legislature in 1998 to incorporate the requirements of ASFA.  
Florida Statutes, especially with regard to permanency, were again amended in 2006 to bring them 
more into line witƘ !{C!Φ  CƻǊ ŘŜǘŀƛƭǎ ƻƴ CƭƻǊƛŘŀΩǎ ŜƴŀŎǘƳŜƴǘ ƻŦ !{C! ǇǊƻǾƛǎƛƻƴǎΣ see Section entitled, 
Permanency Hearing. 
 
The Fostering Connections to Success and Increasing Adoptions Act was signed into law on October 7, 
2008.  Among other things, the law amends adoption incentives programs and requires that all known 
relatives must be given notice withiƴ ол Řŀȅǎ ƻŦ ŀ ŎƘƛƭŘΩǎ ǊŜƳƻǾŀƭΤ ƛǘ ŎǊŜŀǘŜŘ Kinship Navigator Programs 
to assist caregivers, it permits Family Connection Grants to be used for intensive family-finding efforts as 
well for residential treatment programs that allow parents and children to reside together while 
receiving intensive services, such as substance abuse treatment; and allows certain non-safety related 
licensing requirements for requirements to be waived on a case-by-case basis. In addition, case plans for 
children permanently placed with relatives receiving relative caregiver funds now include certain 
ǎǘŀǘŜƳŜƴǘǎ ōȅ ǘƘŜ ǇƭŀŎƛƴƎ ŀƎŜƴŎȅ ǘƻ ǾŜǊƛŦȅ ǘƘŀǘ ǘƘŜ ǇƭŀŎŜƳŜƴǘ ƛǎ ƛƴ ǘƘŜ ŎƘƛƭŘΩǎ ōŜǎǘ ƛƴǘŜǊŜǎǘǎΣ ǘƘŀt efforts 
were made to keep siblings together, and that the agency made efforts to discuss adoption as a more 
permanent alternative.  There are increased financial to states to find adoptive families for foster care 
children and agencies are required to inform prospective adopters about the federal tax credit available 
for adoptions. 
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The Fostering Connections to Success and Increasing Adoptions Act also establishes new grants to fund 
substance abuse treatment and other issues that may allow children to stay out of foster care or return 
sooner to their families.  It requires states to make reasonable efforts to place siblings together after 
removal.  If the siblings are not placed together, the states must make reasonable efforts to provide for 
frequent visitation or other ongoing interaction, unless the interaction would be harmful to the children.  
Relative placements that take more than one sibling are assured assistance payments for each sibling 
placed.  States can receive federal reimbursement for support given to foster children until the child 
reaches age 21.  Children aging out of foster care are required to have a personalized transition plan 90 
days before their 18th birthday.  States are required to ensure that foster children attend school and 
remain at the same school where appropriate.  DCF is required to work with Medicaid to improve 
coordination of health services and develop a health plan for each child. 
 
Indian tribes will now have direct access to the federal foster care and adoption assistance programs 
through title IV-E funding.  The Department of Health and Human Services must provide technical 
assistance and implementation services for Indian children and their families.  The Fostering 
Connections to Success and Increasing Adoptions Act also expands the availability of federal training 
dollars to reach more direct care staff, including relative guardians, staff of private child welfare 
agencies, court personnel, attorneys, guardians ad litem, and court appointed special advocates. 
 
At the time of publication, bills for the 2009 Legislative Session had not yet been filed and it was not 
known whether a bill amending chapter 39 to implement the Fostering Connections to Success and 
Increasing Adoptions Act would be considered by the Florida Legislature. 

 

1.  Safety of the child is paramount. 

 
ASFA requires states to place the safety of the child before the goal of family preservation in making 
placement decisions.  42 U.S.C. §671(a)(15)(A). 
 

2. Permanency Hearings. 
 
A permanency hearing must be held within 12 months of the date the child enters foster care.  
Permanency goals include reunification, adoption, legal guardianship, and permanent relative 
placement.  The Department of Children and Families (DCF) may place the child in another planned, 
ǇŜǊƳŀƴŜƴǘ ƭƛǾƛƴƎ ŀǊǊŀƴƎŜƳŜƴǘ ό!tt[!ύ ƛŦ ƛǘ ŘƻŎǳƳŜƴǘǎ ŀ άŎƻƳǇŜƭƭƛƴƎ ǊŜŀǎƻƴέ ŦƻǊ ǘƘŜ ŎƘƛƭŘΩǎ ǇƭŀŎŜƳŜƴǘ 
in an APPLA rather than pursuing one of the other permanency plans. 
 

3. Reasonable efforts determinations. 
 

¶ Reasonable efforts to prevent removal. 
o ¢ƘŜ ŎƻǳǊǘ Ƴǳǎǘ ŦƛƴŘ ǘƘŀǘ 5/C ƳŀŘŜ άǊŜŀǎƻƴŀōƭŜ ŜŦŦƻǊǘǎέ ǘƻ ǇǊŜǾŜƴǘ ǘƘŜ ŎƘƛƭŘΩǎ 

removal from the home within 60 days of actual removal.  If no finding is made, Title 
IV-9 ŦǳƴŘƛƴƎ ƛǎ ƭƻǎǘ ŦƻǊ ǘƘŜ ŎƘƛƭŘΩǎ entire stay in care.  45 C.F.R. §1356.21(b)(1)(ii). 
 

¶ Reasonable efforts to finalize a permanency plan within 12 months.  
o ASFA requires that the court make a finding that DCF made reasonable efforts to 

finalize a permanency plan within 12 months of the date the child enters foster 
care.  This would typically occur at the permanency hearing.  The court must 
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continue to make this finding every 12 months, for as long as the child is still 
under the jurisdiction of the court. 

 
4. Contrary to welfare determination.  ¢ƘŜ ŦƛǊǎǘ ŎƻǳǊǘ ƻǊŘŜǊ ŀŦǘŜǊ ŀ ŎƘƛƭŘΩǎ ǊŜƳƻǾŀƭ Ƴǳǎǘ 

ƛƴŎƭǳŘŜ ŀ ŦƛƴŘƛƴƎ ǘƘŀǘ ǘƘŜ ŎƘƛƭŘ ŎƻƴǘƛƴǳƛƴƎ ŀǘ ƘƻƳŜ ƛǎ άŎƻƴǘǊŀǊȅ ǘƻ ǘƘŜ ǿŜƭŦŀǊŜ ƻŦ ǘƘŜ ŎƘƛƭŘΦέ  
Failure to make this finding could result in the child being ineligible for Title IV-E funding for 
the entire stay in care. 

 
5. Reunification services not always required.  ASFA sets forth certain circumstances under 

which the court may waive the requirement that  reasonable efforts to reunify be made.  
¢ƘŜǎŜ ŀǊŜ ǊŜŦŜǊǊŜŘ ǘƻ ŀǎ άŀƎƎǊŀǾŀǘŜŘ ŎƛǊŎǳƳǎǘŀƴŎŜǎΦέ  LŦ ŀ ǇŀǊŜƴǘ Ƙŀǎ ōŜŜƴ ŎƻƴǾƛŎǘŜŘ ƻŦ 
certain felonies, the court is required to waive reasonable efforts to reunify. 

 
6. Filing of TPR petition. 

 

¶ DCF is required to file a TPR petition within 60 days of any of the following: 
o if at the 12 month judicial review hearing, if the child is not returned to the physical 

custody of the parents,  
§39.8055(1)(a); or 

o if the child has been in out-of-home care under the responsibility of the state for 12 
of the most recent 22 months, calculated on a cumulative basis, but not including 
any trial home visits or time during which the child was a runaway, §39.8055(1)(b); 
or 

o if a parent has been convicted of the murder, manslaughter, aiding or abetting the 
murder, or conspiracy or solicitation to murder the other parent, or another child of 
the parent, or a felony battery that resulted in serious bodily injury to the child or to 
another child of the parent, §39.8055(1)(c);or 

o If the court determines that reasonable efforts to reunify the child and parent are 
not required. §39.8055(1)(d). 
 

¶ Notwithstanding §39.8055(1), DCF may choose not to file or join a TPR petition if: 
o the child is being cared for by a relative under §39.6231, 

§39.8055(2)(a);or 
o DCF has documented in the report to the court a compelling reason for determining 

that filing such a petition is not in the best interests of the child.  Compelling reasons 
for not filing or joining a TPR petition include, but are not limited to: 
Á adoption is not the appropriate permanency goal for the child, 

§39.8055(2)(b)(1); or 
Á no grounds to file the TPR petition exist,  

§39.8055(2)(b)(2); or 
Á the child is an unaccompanied refugee minor as defined in 45 C.F.R. 400.111, 

§39.8055(2)(b)(3); or 
Á there are international legal obligations or compelling foreign-policy reasons 

that would preclude terminating parental rights, §39.8055(2)(b)(4); or 
Á DCF has not provided to the family consistent with the time period in the case 

plan, services that it deems necessary for the safe return of the child to the 
home. §39.8055(2)(b)(5). 
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¶ Upon good cause shown by any party or on its own motion, the court may review the 
decision by DCF that compelling reasons exist for not filing or joining a TPR petition.  
§39.8055(3). 
 

 
 

B. Appeals. 

 
1. Generally. 

¶ Any party to a dependency proceeding who is affected by a dependency order may 
appeal from the order to the appropriate district court of appeal.   
§39.510(1); Rule 9.146(b). 
 

¶ When a party other than DCF files a notice of appeal in the circuit court, an attorney for 
DCF represents the state (and the court upon appeal), and the clerk must notify them of 
the appeal.  
§39.510(2). 

  
2. Appealable orders.  The adjudication of dependency may be appealed from either the order 

adjudicating the child or the disposition order.  A.G. v. Department of Children & Family 
Services, 731 So.2d 1260 (Fla. 1999).  See G.L.S. v. Department of Children and Families, 724 
So.2d 1181 (Fla. 1999)(order terminating parental rights may be challenged by appeal of 
subsequent disposition order). 

 
3. Appeals in dependency proceedings proceed as appeals in  

civil cases, except as modified in Rule 9.146.  
 

¶ To invoke the jurisdiction of the court, 2 copies of the notice of appeal (accompanied by 
filing fees as prescribed by law), must be filed with the clerk of the lower tribunal within 
30 days of rendition of the order.  Rule 9.110(b). 
 

¶ A motion for rehearing does not toll the time for taking an appeal.  Rule 8.265(b)(3).   
In the Interest of Baby Boy L., 545 So.2d 434 (Fla. 4th DCA 1989).   
 

¶ Initials, rather than the names, of the child and parents are used in docketing and in all 
references in briefs, other papers, or court decisions.  Rule 9.146(e). 
 

¶ !ƭƭ ǇŀǇŜǊǎ ǊŜƳŀƛƴ ǎŜŀƭŜŘ ƛƴ ǘƘŜ ŎƭŜǊƪΩs office and are not open to inspection except by 
parties and their counsel, or by order of the court.  Rule 9.146(f). 

 
4. The taking of an appeal shall not operate as a supersedeas in any case unless pursuant to 

an order of the court, except that a permanent order of commitment to a licensed child-
placing agency or the Department for subsequent adoption shall be suspended while the 
appeal is pending, but the child shall continue in custody until the appeal is decided. 
§39.510(3). 
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¶ Motions to stay an order pending appeal are filed in the lower court.  Rule 9.146(c).   
 

¶ Jurisdiction is retained by the lower court during an appeal to conduct judicial reviews 
or other proceedings related to the health and welfare of the child.  Rule 9.146(d). 

 
5. Appeals in TPR proceedings.   

 

¶ Any child, any parent or GAL of any child, any other party to the proceeding who is 
affected by an order of the court, or DCF may appeal to the appropriate district court of 
appeal, which shall give the appeal priority in docketing and shall render a decision as 
expeditiously as possible.  §39.815(1).  

 

¶ DCF represents the state upon appeal.  §39.815(2).     
 

¶ Appeals are filed in the circuit court, where jurisdiction is retained to conduct reviews 
and enter orders consistent with the best interests of the child.  Rule 9.146(c)(1).  

 

¶ Initials, rather than the names, of the child and parents are used in docketing and in all 
references in briefs, other papers, or court decisions.  §39.815(4); Rule 9.146(e).  

 

¶ !ƭƭ ǇŀǇŜǊǎ ǊŜƳŀƛƴ ǎŜŀƭŜŘ ƛƴ ǘƘŜ ŎƭŜǊƪΩǎ ƻŦŦƛŎŜ ŀƴŘ ŀǊŜ ƴƻǘ ƻǇŜƴ ǘƻ ǇǳōƭƛŎ ƛƴǎǇŜŎǘƛƻƴΦ   
§39.815(5); Rule 9.146(f).  

 

¶ A motion for rehearing does not toll the time for taking an appeal, and any appeal must 
be filed within 30 days of final judgment, regardless of motion for rehearing.  Rule 
8.265(b)(3). In the Interest of Baby Boy L., 545 So.2d 434 (Fla. 4th DCA 1989). 

 
6. The taking of an appeal of a Termination of Parental Rights (TPR) order does not 

operate as a supersedeas unless the court so orders.  However, a TPR order with 
placement of the child with a licensed child-placing agency or DCF for adoption is 
suspended while the appeal is pending, but the child shall continue in an out-of-home 
placement under the order until the appeal is decided.  §39.815(3). 

      

¶ The court entering an order for termination of parental rights retains jurisdiction over a 
child committed for adoption to review progress being made toward permanent 
adoptive placement.  That court also retains jurisdiction for all matters pertaining to the 
ŎƘƛƭŘΩǎ ŀŘƻǇǘƛƻƴ ǇǳǊǎǳŀƴǘ ǘƻ /ƘŀǇǘŜǊ соΦ § 39.813.  See §§39.811(9), 39.812(4).  

 

¶ The court may also review the appropriateness of the adoptive placement of the child 
ǳǇƻƴ ƎƻƻŘ ŎŀǳǎŜ ǎƘƻǿƴ ōȅ ǘƘŜ ŎƘƛƭŘΩǎ Guardian ad Litem.  §§39.811(9), 39.812(4). 

  
7. The Department of Children and Families (Department) is limited in removing certain 

children from their placements when the Department does not grant the application for 
adoption.  

 

¶ When a licensed foster parent or court-ordered custodian has applied to adopt a child 
who has resided with the foster parent or custodian for at least 6 months and who has 
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previously been permanently committed to the legal custody of the Department and the 
Department does not grant the application to adopt, the Department may not, in the 
absence of a prior court order authorizing it to do so, remove the child from the foster 
home or custodian, except when: 
o there is probable cause to believe that the child is at imminent risk of abuse or 

neglect; §39.812(4)(a), or 
o 30 days have expired following written notice to the foster parent or custodian of 

the denial of the application to adopt, within which period no formal challenge of 
the DepartmeƴǘΩǎ ŘŜŎƛǎƛƻƴ Ƙŀǎ ōŜŜƴ ŦƛƭŜŘΤ Ϡ39.812(4)(b), or 

o the foster parent or custodiŀƴ ŀƎǊŜŜǎ ǘƻ ǘƘŜ ŎƘƛƭŘΩǎ ǊŜƳƻǾŀƭΤ §39.812(4)(c). 
 

¶ A ŎƻǇȅ ƻŦ ǘƘŜ 5ŜǇŀǊǘƳŜƴǘΩǎ ŎƻƴǎŜƴǘ Ƴǳǎǘ ōŜ ŀǘǘŀŎƘŜŘ ǘƻ ǘƘŜ ǇŜǘƛǘƛƻƴ ŦƻǊ ŀŘƻǇǘion 
unless waived pursuant to §63.062(7).  The petition must be accompanied by a 
statement signed by the prospective adoptive parents, acknowledging receipt of all 
information required to be disclosed under §63.085 and a form provided by the 
Department which details the social and medical history of the child and each parent 
and includes the social security number and date of birth for each parent, if such 
information is available or readily obtainable.  The prospective adoptive parents may 
not file a petition for adoption until the judgment terminating parental rights becomes 
final.  An adoption proceeding under this subsection is governed by Chapter 63.   
§39.812(5). 
 

8. Expedited Review.  Rule 9.146(g). 
 

¶ For expedited review, the appellate court shall give priority to appeals made under 
Florida Rule of Appellate Procedure 9.146. 

 

 
 

C. Confidentiality of Records and Open Hearings . 

 
1. All records and information required in dependency proceedings are confidential and 

exempt from public inspection or access. §39.0132. 
 

¶ The statute lists persons who can access this information without a court order: 
o authorized court personnel;  
o Department and its designees; 
o correctional probation officers; 
o law enforcement agencies;  
o the Guardian ad Litem; and 
o others entitled under Chapter 39.  §39.0132(4)(a)(1). 

 

¶ Any information held by a Guardian ad Litem related to the best interests of a child, as 
determined by a Guardian ad Litem, is confidential and exempt from disclosure.  The 
information may not be disclosed, except under order of the court, to anyone other 
than: 
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o authorized court personnel;  
o Department and its designees; 
o correctional probation officers; 
o law enforcement agencies;  
o the Guardian ad Litem; and 
o others entitled under Chapter 39. §39.0132(4)(a)(2). 
 

¶ The Justice Administrative Commission (JAC) may inspect court dockets to audit 
compensation of court-appointed attorneys.  If the docket is insufficient, the JAC may 
petition the court for additional documentation as necessary and appropriate.  
§39.0132(3). 

 

¶ Pursuant to §39.0132, no court record of proceedings under Chapter 39 is admissible in 
evidence in any other civil or criminal proceeding, except for: 
o appeals;  
o perjury;  
o disqualification;  
o a final order entered pursuant to an adjudicatory hearing is admissible in evidence 

in any subsequent civil proceedings relating to placement of, access to, parental 
time with, adoption of, or parental rights and responsibilities for the same child or a 
sibling of that child; and 

o evidence admitted in any proceeding under Chapter 39 may be admissible in 
evidence when offered by any party in a subsequent civil proceeding relating to 
placement of, access to, parental time with, adoption of, or parental rights and 
responsibilities for the same child or a sibling of that child if: 
Á bƻǘƛŎŜ ƛǎ ƎƛǾŜƴ ǘƻ ǘƘŜ ƻǇǇƻǎƛƴƎ ǇŀǊǘȅ ƻǊ ƻǇǇƻǎƛƴƎ ǇŀǊǘȅΩǎ ŎƻǳƴǎŜƭ ƻŦ ǘƘŜ ƛƴǘŜƴǘ ǘƻ 

offer the evidence and a copy of such evidence is delivered to the opposing 
ǇŀǊǘȅ ƻǊ ǘƘŜ ƻǇǇƻǎƛƴƎ ǇŀǊǘȅΩǎ ŎƻǳƴǎŜƭΤ and 

Á The evidence is otherwise admissible in the subsequent civil proceeding. 
§39.0132(6). 

 

¶ Final orders, records, and evidence in any proceeding under Chapter 39 which are 
subsequently admitted in evidence pursuant to subsection (6) remain subject to 
subsections (3) and (4). §39.0132(7). 

 
2. Abuse hotline reports and records are not open to public inspection. 

 
Section 39.202 governs the confidentiality of all reports and records held by DCF, including reports made 
ǘƻ ǘƘŜ ŎŜƴǘǊŀƭ ŀōǳǎŜ ƘƻǘƭƛƴŜΣ ǊŜƎŀǊŘƛƴƎ ŀ ŎƘƛƭŘΩǎ ŀōŀƴŘƻƴƳŜƴǘΣ ŀōǳǎŜ ƻǊ ƴŜƎƭŜŎǘΦ  {ǳŎƘ ǊŜǇƻǊǘǎ ŀƴŘ 
records are not open to public inspection. 
 

¶ The statute contains a list, however, of those persons authorized to access these 
records.  §39.202(2). 
 

¶ !ƴȅƻƴŜ ǿƘƻ άƪƴƻǿƛƴƎƭȅ ŀƴŘ ǿƛƭƭŦǳƭƭȅέ ŘƛǎŎƭƻǎŜǎ ŎƻƴŦƛŘŜƴǘƛŀƭ ƛƴŦƻǊƳŀǘƛƻƴ ŎƻƴǘŀƛƴŜŘ ƛƴ 
the central abuse hotline or departmental records of child abuse, abandonment or 
neglect, is guilty of a second-degree misdemeanor.  §§39.202(8), 39.205(3). 
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3. Privileged Communications 
 
With the exception of the attorney-client privilege and the clergy privilege, normally privileged 
communication between husband and wife and between any professional person and his/her 
patient/client do not apply to communications involving the alleged perpetrator of known or suspected 
child abuse, abandonment or neglect.  §39.204. 
 

4. The records and information compiled in termination of parental rights cases are 
confidential and exempt from public inspection or disclosure.  §39.814. 

 

¶ All records in TPR proceedings permanently depriving a parent of custody are 
permanently preserved.  §39.814(2). 
 

¶ Only specified persons can access this information without a court order (e.g., the 
ŎƘƛƭŘΩǎ ŎǳǎǘƻŘƛŀƴ ŀƴŘ ǘƘŜƛǊ ŀǘǘƻǊƴŜȅǎΤ ƭŀǿ ŜƴŦƻǊcement agencies; DCF; etc.).  §39.814(3). 

 

¶ Court records in TPR proceedings are admissible in other civil and criminal proceedings 
under the following circumstances only: 
o appeals §39.814(6)(a); 
o perjury §39.814(6)(b); 
o a final order entered pursuant to an adjudicatory hearing is admissible in evidence 

in any subsequent civil proceeding relating to placement of, access to, parental time 
with, adoption of, or parental rights and responsibilities for the same child or a 
sibling of that child§39.814(6)(c); and 

o evidence admitted in any proceeding under this part may be admissible in evidence 
when offered by any party in a subsequent civil proceeding relating to placement of, 
access to, parental time with, adoption of, or parental rights and responsibilities for 
the same child or a sibling of that child if: 
Á bƻǘƛŎŜ ƛǎ ƎƛǾŜƴ ǘƻ ǘƘŜ ƻǇǇƻǎƛƴƎ ǇŀǊǘȅ ƻǊ ƻǇǇƻǎƛƴƎ ǇŀǊǘȅΩǎ ŎƻǳƴǎŜƭ ƻŦ ǘƘŜ ƛƴǘŜƴǘ ǘƻ 

offer the evidence and a copy of such evidence is delivered to the opposing 
ǇŀǊǘȅ ƻǊ ǘƘŜ ƻǇǇƻǎƛƴƎ ǇŀǊǘȅΩǎ ŎƻǳƴǎŜƭΤ and 

Á The evidence is otherwise admissible in the subsequent civil proceeding.  
§39.814(6)(d). 
 

¶ Final orders, records, and evidence in any proceeding under this part which are 
subsequently admitted in evidence pursuant to subsection (6) remain subject to 
subsections (3) & (4). §39.814(7). 

 
5. Dependency hearings are open to the public.  §39.507(2). 

 
IƻǿŜǾŜǊΣ ǘƘŜ ŎƻǳǊǘ Ƴŀȅ ŎƭƻǎŜ ŀƴȅ ƘŜŀǊƛƴƎ ƻǊ ŜȄŎƭǳŘŜ ǎƻƳŜƻƴŜ ƛƴ ǇŀǊǘƛŎǳƭŀǊΣ ƛŦ ƛǘ ŘŜǘŜǊƳƛƴŜǎ άǘƘŀǘ ǘƘŜ 
public interest or the welfare of the child is best served ōȅ ǎƻ ŘƻƛƴƎΦέ  Ϡ39.507(2). 
 

6. Termination of parental rights hearings are closed to the public.  §39.809(4). 
 
Court closure of termination of parental rights hearings is mandatory.  Natural Parents of J.B. v. DCF, 
780 So.2d 6 (Fla. 2001) (holding that closure is statutorily mandated, therefore the court need not make 
ǇŀǊǘƛŎǳƭŀǊ ǎƘƻǿƛƴƎ ǘƻ ƧǳǎǘƛŦȅ ŎƭƻǎǳǊŜύΦ  ά.ŜŎŀǳǎŜ ǘƘŜǊŜ ƛǎ ƴƻ ǇǊŜǎǳƳǇǘƛƻƴ ƻŦ ƻǇŜƴƴŜǎǎ ƛƴ ¢tw 
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proceedings, a mandatory cƭƻǎǳǊŜ ǊŜǉǳƛǊŜƳŜƴǘ ŘƻŜǎ ƴƻǘ ǳƴŎƻƴǎǘƛǘǳǘƛƻƴŀƭƭȅ ƭƛƳƛǘ ǘƘŜ ǇǳōƭƛŎΩǎ ǊƛƎƘǘ ƻŦ 
ŀŎŎŜǎǎ ǘƻ ǘƘŜ ǇǊƻŎŜŜŘƛƴƎǎΦέ  IdΦ ŀǘ млΦ  aƻǊŜƻǾŜǊΣ άΦ Φ Φ ǘƘŜ ƳŀƴŘŀǘƻǊȅ ŎƭƻǎǳǊŜ ƻŦ ŎŜǊǘŀƛƴ ǇǊƻŎŜŜŘƛƴƎǎ 
involving children is not an unconstitutional limitation on First Amendment frŜŜŘƻƳǎΦέ  Id. at 11.  
  

 
 

D. Continuances. 

 
1. General provisions relating to dependency proceedings. 

 
Chapter 39 and the Florida Rules of Juvenile Procedure set forth specific time limitations that affect how 
long a child may be kept in shelter care, when a petition for dependency must be filed, and when 
shelter, shelter review, arraignment, adjudicatory, and disposition hearings must be held.  Certain 
circumstances exist, in which these limitations do not apply.  These circumstances may involve: 

¶ unavailability of evidence; 

¶ exceptional need for additional preparation; 

¶ to accomplish notice to the parents; or 

¶ reasonable continuances. 
See §§39.402(14), 39.0136. 

 
Rule 8.255(f) allows the court to grant a continuance before or during a hearing on a showing of good 
cause. 

¶ Continuances and extensions of time are limited to the number of days absolutely 
necessary to complete a task in order to preserve the best interests of a child or the 
rights of a party.  §§39.0136(4), 39.402(14)(e). 

 

¶ Time limitations are a right of the child which may not be waived, extended, or 
continued at the request of any party except as provided by §39.0136.  This provision 
prevents parties from agreeing to a general waiver of all time frames, as was 
previously the practice in certain areas of the state. 

 

¶ Continuances may not total more than 60 days for all parties within any 12-month 
period during proceedings under Chapter 39.  §§39.0136(3), 39.402(14)(f). 

 

¶ A continuance or extension of time may be granted only for extraordinary 
circumstances, such as: 
o when substantial evidence demonstrates that the best interests of the child will be 

harmed without granting of such; 
o those necessary to preserve constitutional rights of a party. 

§39.0136(3). 
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Cases have addressed the propriety of whether to grant a continuance when a parent has a criminal 
case and a dependency case pending simultaneously. In such circumstances judges should exercise 
ŘƛǎŎǊŜǘƛƻƴ ƛƴ ōŀƭŀƴŎƛƴƎ ǘƘŜ ŎƘƛƭŘΩǎ ƛƴǘŜǊŜǎǘ ƛƴ ǇŜǊƳŀƴŜƴǘ ǇƭŀŎement at the earliest possible time with 
affording fairness to the parents.  See A.C. v. DCF, 798 So.2d 32 (Fla. 4th DCA 2001) (upholding trial 
ŎƻǳǊǘΩǎ ŘŜƴƛŀƭ ƻŦ ŎƻƴǘƛƴǳŀƴŎŜ ǿƘŜƴ ƳƻǘƘŜǊ ŎƭŀƛƳŜŘ ǎƘŜ ǿƻǳƭŘ ōŜ ǊŜǉǳƛǊŜŘ ǘƻ ƛƴǾƻƪŜ ƘŜǊ CƛŦǘƘ 
Amendment privilege at the TPR trial and could not present a viable defense because of her pending 
aggravated child abuse charge); See C.J. v. DCF, 756 So.2d 1108 (Fla. 3d DCA 2000) (holding that absent 
exceptional circumstances, it would be unreasonable to postpone a determination of TPR during the 
ǘƛƳŜ ǘƘŀǘ ǘƘŜ ŦŀǘƘŜǊΩǎ ŦƛǊǎǘ-degree murder trial, which could take one to three years). 

 

¶ If parents or legal custodians of a child who has been placed in shelter appear for a 
shelter hearing without legal counsel, the hearing may be continued up to 72 hours, at 
their request, to enable them to consult legal counsel. 
o If such a continuance is granted, the child shall be continued in shelter care for the 

length of the continuance.  §39.402(5)(b)(2). 
 

2. Continuances and the adjudicatory hearing. 
 
Pursuant to Rule 8.310(c), a continuance may be granted on a motion and showing that an amendment 
to the petition prejudices or materially affects any party.  
 

¶ If the child is in shelter care, the court must follow the requirements of  §39.402(14) in 
determining whether to grant the continuance. 

 

¶ When a continuance is granted, the court must determine whether a child should be 
continued in shelter care (using the same criteria used in the initial shelter 
determination).   

 
3. Adjudicatory hearings in dependency proceedings. 

 
Subject to the 60-day limitation in §39.0136, guardians ad litem, counsel for children, parents, or 
custodians can consent to reasonable delays.  The court may also grant continuances requested by other 
parties in limited circumstances. §39.0136(2). 
 
If a continuance is granted on a motion by requesting party due to unavailability of evidence, requesting 
party must be prepared to proceed within 30 days.   
 

¶ If requesting party is unprepared, any other party may request (through a motion for an 
order to show cause) that the court assess appropriate sanctions. §39.0136(2)(b)(1). 

 

¶ Such appropriate sanctions may include dismissal of the petition.  §39.0136(2)(b)(1). 
 
Additional time to prepare may also be granted to requesting party in exceptional circumstances.   
§39.0136(2)(b)(2). 
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4. Adjudication in termination of parental rights proceedings. 
 
The adjudicatory hearing on a petition for TPR must be held within 45 days of the advisory hearing.   
§§39.808(3), 39.809(2).   

¶ Reasonable continuances may be granted, as necessary, for: 
o investigation; 
o discovery; 
o procuring counsel or witnesses. 

See §39.809(2). 
 

 
 

E. Domestic Violence and the Effects on Childre n. 
 

1. Statistics. 
 
Each year, it is estimated that between 3.3 million and 10 million children1 are exposed to violence 
against their mothers or female caretakers by family members.   
 
Children in homes where domestic violence occurs are physically abused or neglected at a rate 15 times 
higher than the national average.2 
 
Research suggests that being battered is the single most common factor among mothers of abused 
children.  Almost two-thirds of abused children are parented by battered women.  These abused 
children are three times more likely to have been abused by their fathers or stepfathers than by their 
mothers.3 
  
Studies have shown that both child maltreatment and domestic violence occur in an estimated 30 to 60 
percent of families with some form of family violence.4 
 
Of the children living in homes with domestic violence, 80 to 90 percent are aware of the violence.5  
 

2. The effects of domestic violence on children and adolescents. 
 

                                                           

1
B.E. Carlson, /ƘƛƭŘǊŜƴΩǎ hōǎŜǊǾŀǘƛƻƴǎ ƻŦ LƴǘŜǊǇŀǊŜƴǘŀƭ ±ƛƻƭŜƴŎŜΣ in A.R. Roberts (Ed.), Battered Women and Their 

Families (New York: Springer, 1984)147-167. 

2
J.S. Volpe, Effects of Domestic Violence on Children and Adolescents: An Overview, The American Academy of 

Experts in Traumatic Stress, 1996. 

3
McKay, M.  (1994).  The link between domestic violence and child abuse: Assessment and treatment 

considerations.  Child Welfare League of America, 73, 29-39.   

4
McKay, op. cit. 

5
Carlson, op. cit. 
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Family violence is more traumatic for most children than street violence.  The victims and perpetrators 
are most often people a child knows intimately and depends on for love and protection.6   
 
Research has shown that exposure to domestic violence may have numerous adverse effects upon 
children in those families.7  Examples of how children can be physically harmed by domestic violence 
include: 

¶ Children can themselves be physically abused; 

¶ Children often try to intervene to protect the adult victim, which puts them in danger 
from the abuser; 

¶ Domestic abusers may use children to control the adult victim by violence or threats of 
violence against the children.  

 
Adult domestic violence can have other devastating physical consequences for children in addition to 
bodily injury.   
 

¶ Domestic violence can deprive children of housing, schooling, or medical care.   

¶ Flight from domestic violence often leads to homelessness among victims and children, 
and is a primary reason why adolescents run away from home.8 

 
A number of long term effects on children exposed to domestic violence have also been documented, as 
follows: 
 

¶ Psychological problems, such as withdrawal, hypervigilance, nightmares, anxiety, 
depression, low self-esteem, shame, and lower verbal, cognitive, and motor abilities. 

 

¶ Physical symptoms, often identified as reactions to stress, include sleep disorders, 
headaches, diarrhea, ulcers, asthma, and depression.  

 

¶ Academic problems such as poor school performance, truancy, absenteeism, and 
difficulty concentrating. 

 

¶ Social and behavioral problems, such as inability to form trusting relationships, 
aggressive or violent behavior, and substance abuse. 

 
Children who witnessed the abuse of their mothers were found to be 24 times more likely to commit 
sexual assault crimes and 6 times more likely to commit suicide than children who did not witness such 
abuse.9 
                                                           

6
How Does Exposure to Violence Affect Very Young Children?  The Harvard Mental Health Letter, vol. 11, No. 7, 

January, 1995. 

7
M. Edwards, Reducing Family Violence: The Role of the Family Violence Council, 43 Juvenile and Family Court 

Journal 1 (1992). 

8
W. Richie, The Impact of Domestic Violence on the Children of Battered WomenΣ /ƘƛƭŘǊŜƴΩs Aid Society Newsletter, 

p.3 (Spring, 1992). 

9
Edwards, op.cit. 
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Often adolescents being abused engage in violent activities and are identified as juvenile offenders but 
not victims of abuse.  The result is a lack of needed medical or mental health treatment.10 
 

3. Best practices in dependency cases involving domestic violence.11 
 

¶ Conduct or arrange screening for domestic violence in the family. 
 

¶ Be aware of other past or pending cases in which the parents or children have been 
involved, particularly those involving any type of family violence. 

 

¶ Advise parents of the availability of the domestic violence injunction process to improve 
ǾƛŎǘƛƳΩǎ ŀƴŘ ŎƘƛƭŘǊŜƴΩǎ ǎŀŦŜǘȅΦ 

  

¶ Provide information and referrals to community resources, such as the local certified 
ŘƻƳŜǎǘƛŎ ǾƛƻƭŜƴŎŜ ŎŜƴǘŜǊǎ ŀƴŘ .ŀǘǘŜǊŜǊǎΩ Lƴǘervention Programs, in addition to other 
family support services. 

 

¶ Consider and protect the safety of the adult domestic violence victim as well as the 
children when ordering custody and visitation arrangements. 

 

¶ Impose immediate sanctions for violations of court orders restraining violent behavior. 
 

4. Chapter 39 authorizes injunctions. 
 

¶ At any time after a protective investigation has been initiated under Chapter 39, the 
court shall have the authority to issue an injunction to prevent any act of child abuse.  
§39.504(1). 
 

¶ DCF often files the motion, but law enforcement, state attorney, or other responsible 
person, or the court itself, may, if there is reasonable cause, issue an injunction to 
prevent any act of child abuse. §39.504(1).  

 

¶ Reasonable cause for the issuance of an injunction exists if there is evidence of child 
abuse or if there is a reasonable likelihood of such abuse occurring based upon a recent 
overt act or failure to act. §39.504(1). 

 

¶ Notice to the parties must be provided per the Rules of Juvenile Procedure unless the 
child is reported to be in imminent danger, in which case the court may issue an 
injunction immediately.  A judge may issue an emergency injunction pursuant to this 
section without notice if the court is closed for the transaction of judicial business.  If an 
immediate injunction is issued, the court shall hold a hearing on the next day of judicial 
business to dissolve the injunction or to continue or modify it in accordance with  

                                                           

10
Violence and Youth, Report of the American Psychological Association Commission on Violence and Youth, Vol. 1, 

1993. 

11
Institute of Public Law, Domestic Violence Benchbook, New Mexico Judicial Education Center, Albuquerque, 1997. 
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§39.504. §39.504(2). 
 

¶ The primary purpose of the injunction must be to protect and promote the best 
ƛƴǘŜǊŜǎǘǎ ƻŦ ǘƘŜ ŎƘƛƭŘΣ ǘŀƪƛƴƎ ǘƘŜ ǇǊŜǎŜǊǾŀǘƛƻƴ ƻŦ ǘƘŜ ŎƘƛƭŘΩǎ ƛƳƳŜŘƛŀte family into 
consideration. §39.504(3). 

 

¶ The terms of the injunction shall remain in effect until modified or dissolved by the 
court.  The petitioner, respondent, or caregiver may move at any time to modify or 
dissolve the injunction.  The injunction is availing and enforceable in all counties in the 
state.  §39.504(3)(c). 

 

¶ The injunction applies to the alleged or actual offender in a case of child abuse or acts of 
domestic violence.  The conditions of the injunction shall be determined by the court, 
which conditions may include ordering the alleged or actual offender to: 
o refrain from further abuse or acts of domestic violence, §39.504(3)(a)(1); 
o participate in a specialized treatment program, §39.504(3)(a)(2); 
o limit contact or communication with the child victim, other children in the home, or 

any other child, §39.504(3)(a)(3); 
o refrain from contacting the child at home, school, work, or wherever the child may 

be found, §39.504(3)(a)(4); 
o have limited or supervised visitation with the child, 

§39.504(3)(a)(5); 
o pay temporary support for the child or other family members; the costs of medical, 

psychiatric, and psychological treatment for the child incurred as a result of the 
offenses; and similar costs for other family members, §39.504(3)(a)(6); and/or 

o vacate the home in which the child resides, §39.504(3)(a)(7). 
 

¶ If the intent of the injunction is to protect the child from domestic violence, the 
conditions may also include: 
o Awarding the exclusive use and possession of the swelling to the caregiver or 

excluding the alleged or actual offender from the residence of the caregiver,  
§39.504(3)(b)(1); 

o Awarding temporary custody of the child to the caregiver, §39.504(3)(b)(2);and/or 
o Establishing temporary support for the child, 

§39.504(3)(b)(3). 
An adult victim of domestic violence is not precluded from seeking protection 
under §741.30. 

 

¶ Service of process on the respondent shall be carried out pursuant to §741.30, Florida 
Statutes.  The Department shall deliver a copy of the injunction to the protected party, 
to a parent, caregiver, or individual acting in the place of a parent who is not the 
respondent.  Law enforcement officers may exercise their arrest powers as provided in  
§901.15(6), Florida Statutes to enforce the terms of the injunction. §39.504(4). 
 

¶ Failure to comply is a first degree misdemeanor. §39.504(5). 

 
Comparison of Injunctions under Chapter 39 and Chapter 741 
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Chapter 39 Chapter 741 

 
Purpose is to protect and promote the best 
interests of the child in child abuse or 
domestic violence situations. 
 

 
Purpose is to protect adults in domestic 
violence situations, but children may be 
included in terms of injunction. 

 
DCF often files the motion, but law 
enforcement, state attorney, the court itself, 
or a responsible adult may file for the 
injunction on behalf of the child. 
 

 
Victim is the petitioner and must file petition 
with the court.  A parent can file a petition on 
behalf of a minor child. 

 
The petitioner, respondent, or caregiver may 
move at any time to modify or dissolve the 
injunction.  Best interest of the child is still the 
ŎƻǳǊǘΩǎ ōŜƴŎƘƳŀǊƪΦ 
 

 
Either party may move to modify or dissolve 
the injunction at any time.  Risk to children is 
not a factor. 

 
May order treatment for offender.  May also 
order offender to pay for medical, psychiatric, 
or psychological treatment of  the child or 
other family members.  If issued to protect the 
child from domestic violence, the court may 
also award exclusive use and possession of the 
swelling to the caregiver, award temporary 
custody to the caregiver and establish 
temporary support for the child. 
 

 
May order treatment for respondent only, 
such as: Batterer Intervention Program , 
substance abuse, mental health, etc. 

 
Supervised visitation may be ordered with 
access to DCF visitation centers and 
supervision. 
 

 
Supervised visitation may be ordered but will 
depend upon the availability of local  
programs. 
 

 
Law enforcement has a duty and responsibility 
to enforce with specific authority to arrest. 
 

 
Law enforcement has a duty and responsibility 
to enforce with specific authority to arrest. 

 
Violation is a first degree misdemeanor. 
 

 
Violation may be handled as civil or criminal 
contempt, or as a first degree misdemeanor. 

 
Injunction ends when modified or dissolved by 
the court. 

 
Injunction ends on a specific date or upon 
further order of the court.  
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5. Domestic violence is a high-risk factor for child abuse. 
 

¶ A petition for dependency shall be filed in all cases classified by the Department as high-
risk.  §39.301(8)(b). 

 

¶ Domestic violence is a factor that the Department may consider in determining whether 
a case is high-risk.  Other factors include the young age of the parents or legal 
custodians, the use of illegal drugs, the arrest of the parents or legal custodians on 
charges of manufacturing, processing, disposing of, or storing, either temporarily or 
permanently, any substances in violation of chapter 893.  §39.301(8)(b). 

 

 
 

F. Guardian ad Litem . 

 
1. Appointment of Guardian ad Litem (GAL) shall occur at the earliest possible time in any 

civil or criminal abuse, neglect, or abandonment judicial proceeding.  See 
§§39.402(8)(c)(1), 39.807(2), 39.822; Rule 8.215; 8.305(b)(7)(A); 8.510(a)(2)(C). 

 

¶ Pursuant to the GAL Program Standards of Operations, subject to availability of program 
resources and GAL volunteers, the GAL Program is to accept the appointment, and shall 
assign a representative within 30 days of order of appointment or shall file a motion for 
discharge. 

 
2. GAL is defined as: 

¶ a certified GAL program, 

¶ a duly certified volunteer, 

¶ a staff attorney, contract attorney, or certified pro bono attorney working on behalf of a 
GAL or the program; 

¶ staff members of a program office; 

¶ a court-appointed attorney; or 

¶ a responsible adult who is appointed by the court to represent the best interests of a 
child in a proceedings as provided for by law, including, but not limited to, Chapter 39, 
who is a party to any judicial proceedings as a representative of the child, and who 
serves until discharged by the court,  

§39.820(1). 
 

3. A GAL shall have the following responsibilities: 

¶ to gather information concerning the allegations of the petition and file a written report 
(unless excused by the court), at least 72 hours prior to applicable hearing; 

¶ to be present at all court hearings (unless excused by court); 

¶ to represent the besǘ ƛƴǘŜǊŜǎǘǎ ƻŦ ŎƘƛƭŘΣ ǳƴǘƛƭ ŜȄŎǳǎŜŘ ōȅ ŎƻǳǊǘ ƻǊ ǘŜǊƳƛƴŀǘƛƻƴ ƻŦ ŎƻǳǊǘΩǎ 
jurisdiction; and 

¶ to perform other duties consistent with appointment.  
Rule 8.215(c); §39.822(3)(4). 
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In cases where parent is financially able, the parent shall reimburse the court (in part or whole) for the 
cost of GAL services.  §39.822(2) 
 

4. A GAL is entitled to service of pleadings and papers. Rule 8.215(e). 
 

5. Role of the GAL in TPR proceedings. 
 
The court shall appoint a Guardian ad Litem in TPR proceedings to represent the best interests of the 
child and ascertain at each stage whether a GAL has been appointed. §39.807(2)(a). 
 
The court shall encourage the Statewide Guardian ad Litem office to provide greater representation to 
those children who are within 1 year of transferring out of foster care.  §39.013(11). 
 
GAL shall have the following responsibilities in TPR proceedings: 

¶ to investigate allegations in the petition and any subsequent matters, and file a written 
report (unless excused by court), at least 72 hours prior to applicable hearing which 
must include a statement of the wishes of the child and the recommendations of the 
GAL,  §39.807(2)(b)(1); Rule 8.215(c); 

¶ to be present at all court hearings (unless excused by court),  
§39.807(2)(b)(2) ; 

¶ to represent the best interests of child, until excused by court or termƛƴŀǘƛƻƴ ƻŦ ŎƻǳǊǘΩǎ 
jurisdiction, §39.807(2)(b)(3). 

See §39.822(3); Rule 8.215(c). 
 

!ǘ ǘƘŜ ¢tw ǘǊƛŀƭΣ ǘƘŜ D![Ωǎ ǊŜǇƻǊǘ ŀƴŘκƻǊ ǘŜǎǘƛƳƻƴȅ ǎƘƻǳƭŘ ŀŘŘǊŜǎǎ ŀƭƭ ŦŀŎǘƻǊǎ ǊŜƎŀǊŘƛƴƎ ƳŀƴƛŦŜǎǘ ōŜǎǘ 
interests of the child.  §39.810(1)-(11). 
 
¢ƘŜ ǘǊƛŀƭ ŎƻǳǊǘ άǎƘŀƭƭ ŎƻƴǎƛŘŜǊ ŀƴŘ ŜǾŀƭǳŀǘŜ ŀƭƭ ǊŜƭŜǾŀƴǘ ŦŀŎǘƻǊǎΣ ƛƴŎƭǳŘƛƴƎΣ but not limited to: . . . the 
ǊŜŎƻƳƳŜƴŘŀǘƛƻƴǎ ŦƻǊ ǘƘŜ ŎƘƛƭŘ ǇǊƻǾƛŘŜŘ ōȅ ǘƘŜ ŎƘƛƭŘΩǎ DǳŀǊŘƛŀƴ ŀŘ [ƛǘŜƳ ƻǊ ƭŜƎŀƭ ǊŜǇǊŜǎŜƴǘŀǘƛǾŜΦέ 
офΦумлόммύΦ  LŦ ǘƘŜ ŎƻǳǊǘ ǇǊƻǇŜǊƭȅ ŎƻƴǎƛŘŜǊǎ ŀƴŘ ŜǾŀƭǳŀǘŜǎ ǘƘŜ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴΣ ƘƻǿŜǾŜǊΣ άώǘϐƘŜ ǘǊƛŀƭ 
court may reject the recommendations of the Guardian ad Litem and give weight to expert testimony in 
consideration of all the evidence.  The Guardian ad Litem and the expert do not render legal judgments 
that have effect until overruled-ǘƘŀǘ ƛǎ ǘƘŜ ŦǳƴŎǘƛƻƴ ƻŦ ǘƘŜ ǘǊƛŀƭ ƧǳŘƎŜΦέ  C.W. v. Department of Children 

and Families, 814 So.2d 488, 490 (Fla. 1st DCA 2002) 

 
Section 39.807 does not apply in cases of voluntary relinquishment of parental rights proceedings.  
 §39.807(2)(e). 
 

6. GAL Standards of Operation, as approved by the Florida Supreme Court, can be found at 
www.guardianadlitem.org  

 

 
 

http://www.guardianadlitem.org/
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G. Indian Child Welfare Act . 

 
The Indian Child Welfare Act (ICWA) was enacted in 1978 due to the disproportionate percentage of 
Indian children that were being removed from their homes along with the perceived failure of states to 
recognize tribal relations and the prevailing cultural and social standards in Indian communities and 
families.  25 U.S.C. §1901. 
 
The goal of ICWA was to protect the best interests of Indian children while promoting stability and 
security of Indian tribes and families by establishing minimum standards for removal and placement of 
Indian children that reflect the unique values of the Indian culture.  25 U.S.C. §1902. 
 
ICWA governs state court proceedings involving the custody of ŀƴ άLƴŘƛŀƴ ŎƘƛƭŘΦέ  нр ¦Φ{Φ/Φ Ϡ1902.  
άLƴŘƛŀƴ ŎƘƛƭŘέ ƛǎ ŘŜŦƛƴŜŘ ǘƻ ƛƴŎƭǳŘŜ ŀƴȅ ǇŜǊǎƻƴ ǳƴŘŜǊ му ǿƘƻ ƛǎ ŜƛǘƘŜǊ ŀ ƳŜƳōŜǊ ƻŦ ŀƴ LƴŘƛŀƴ ǘǊƛōŜ ƻǊ 
who is the biological child of a member and eligible for membership.  25 U.S.C. §1903(4).  Tribal 
membership or eligibility is determined by the tribe rather than the court.  25 U.S.C. §1903.   
 
Key Components of ICWA include: 

¶ The tribe has exclusive jurisdiction for Indian children who: 
o reside or are domiciled within a reservation; or 
o are wards of a tribal court, even if not domiciled within a reservation.  

25 U.S.C. §1911(a). 
 

¶ The tribe and the state court have concurrent jurisdiction when a child does not reside 
or is not domiciled on a reservation, but the preference is for tribal jurisdiction.   
25 U.S.C. §1911(b). 
 

¶ There are specific placement preferences for foster care placements and adoptions.   
25 U.S.C.  §§1915(a)-(d). 

 

¶ Strict evidentiary standards must be applied for removal of Indian children from their 
families and termination of parental rights.  25 U.S.C.  §§1903(1)(i), 1912(e)-(f). 
 

¶ ¢ƘŜ ŘŜŦƛƴƛǘƛƻƴ ƻŦ άōŜǎǘ ƛƴǘŜǊŜǎǘǎέ ƛƴŎƭǳŘŜǎ ŎƻƴǎƛŘŜǊŀǘƛƻƴ ƻŦ ǘƘŜ ŎƘƛƭŘΩǎ ŎǳƭǘǳǊŀƭ ŀƴŘ ǘǊƛōŀƭ 
identity.  See 25 U.S.C.  §1901(5). 

 

¶ Additional procedural and substantive protections are afforded to Indian families.  
See 25 U.S.C.  §1912(a). 

 
The Department was required to adopt rules no later than July 1, 2007 to ensure that the provisions of 
ICWA and the Multi-ethnic Placement Act (MEPA) are enforced in Florida.  The Department is 
encouraged to enter into agreements with recognized American Indian Tribes in order to facilitate the 
implementation of ICWA.  §39.0137(2). 
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H. Infants and Toddlers in the Child Welfare System . 

 
Infants and young children that come before the court have unique physical, mental and developmental 
issues that should be addressed as early as possible.  The following list of questions should elicit critical 
information that will assist in addressing the special needs of infants and toddlers.12 
 

1. Physical health. 

¶ Has the child received a comprehensive health assessment since entering foster care? 

¶ !ǊŜ ǘƘŜ ŎƘƛƭŘΩǎ ƛƳƳǳƴƛȊŀǘƛƻƴǎ ŎƻƳǇƭŜǘŜ ŀƴŘ ǳǇ-to-date for his or her age? 

¶ Has the child received a hearing and vision screen? 

¶ Has the child been screened for lead exposure? 

¶ Has the child received regular dental services? 

¶ Has the child been screened for communicable diseases? 

¶ 5ƻŜǎ ǘƘŜ ŎƘƛƭŘ ƘŀǾŜ ŀ άƳŜŘƛŎŀƭ ƘƻƳŜέ ǿƘŜǊŜ ƘŜ ƻǊ ǎƘŜ Ŏŀƴ ǊŜŎŜƛǾŜ ŎƻƻǊŘƛƴŀǘŜŘΣ 
comprehensive, continuous health care? 
 

2. Developmental health. 

¶ Has the child received a developmental evaluation by a provider with experience in child 
development? 

¶ Are the child and his or her family receiving the necessary early intervention services, 
e.g., speech therapy, occupational therapy, educational interventions, family support? 
 

3. Mental health. 

¶ Has the child received a mental health screening, assessment, or evaluation? 

¶ Is the child receiving necessary infant mental health services? 
 

4. Educational/childcare setting. 

¶ Is the child enrolled in a high-quality early childhood program? 

¶ Is the early childhood program knowledgeable about the needs of children in the child 
welfare system? 

 
5. Placement. 

¶ Is the child placed with caregivers knowledgeable about the social needs and emotional 
needs of infants and toddlers in out-of-home placements, especially young children who 
have been abused, exposed to violence, or neglected? 

¶ 5ƻ ǘƘŜ ŎŀǊŜƎƛǾŜǊǎ ƘŀǾŜ ŀŎŎŜǎǎ ǘƻ ƛƴŦƻǊƳŀǘƛƻƴ ŀƴŘ ǎǳǇǇƻǊǘ ǊŜƭŀǘŜŘ ǘƻ ǘƘŜ ŎƘƛƭŘΩǎ ǳƴƛǉǳŜ 
needs? 

¶ Are the foster parents able to identify problem behaviors in the child and seek 
appropriate services? 

¶ Are all efforts being made to keep the child in one consistent placement? 
 

                                                           

12
 ¢ƘŜ ǉǳŜǎǘƛƻƴǎ ƭƛǎǘŜŘ ǿŜǊŜ ǘŀƪŜƴ ŦǊƻƳ άvǳŜǎǘƛons Every Judge and Lawyer Should Ask about Infants and Toddlers 
ƛƴ ǘƘŜ /ƘƛƭŘ ²ŜƭŦŀǊŜ {ȅǎǘŜƳΣέ ǇǳōƭƛǎƘŜŘ ōȅ ǘƘŜ bŀǘƛƻƴŀƭ /ƻǳƴŎƛƭ ƻŦ WǳǾŜƴƛƭŜ ŀƴŘ CŀƳƛƭȅ /ƻǳǊǘ WǳŘƎŜǎΣ Reno, 
Nevada.  The complete Technical Assistance Brief is available on the website: www.pppncjfcj.org.  © 2002, 
National Council of Juvenile and Family Court Judges.  All rights reserved. 

http://www.pppncjfcj.org/
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6.  Presence in Court. 
$ The child is a party to the case.  The presence of the child may be excused by order of the 
ŎƻǳǊǘ ǿƘŜƴ ǘƘŜ ŎƘƛƭŘΩs presence would not be in the child's best interest.  Notice to the 
child may be excused by order of the court when the age, capacity, or other condition of 
the child is such that notice would be meaningless or detrimental to the child. §39.01(51). 

$ For an in-depth look at children attending court hearings, see ŀǇǇŜƴŘƛȄ ǘƛǘƭŜŘ άWǳǎǘƛŎŜ 
Through the Eyes of a ChildΦέ 
 

 
 

I. Interstate Compact on the Placement of Chi ldren .13 
 

1. The Interstate Compact on the Placement of Children (ICPC) is the only statutory 
mechanism judges have to ensure that children in foster care or adoptive placements who 

are placed across state lines are protected and provided proper services.
14

   
  

¶ The ICPC has been adopted verbatim by all 50 states, the District of Columbia, and the 
U.S. Virgin Islands.   

 

¶ ¢ƘŜ L/t/ ƛǎ ƴŜŎŜǎǎŀǊȅ ōŜŎŀǳǎŜ ŀ ǎǘŀǘŜΩǎ ƧǳǊƛǎŘƛŎǘƛƻƴ ŜƴŘǎ ŀǘ ƛǘǎ ōƻǊŘŜǊǎΦ  ! ǎǘŀǘŜ Ŏŀƴ ƻƴƭȅ 
compel an out-of-state agency or individual to discharge its obligations toward a child 
through an interstate compact.  

 
The law ensures that: 

¶ the child is placed in a suitable environment and supervised, if requested; 

¶ the receiving state has the opportunity to assess proposed placements; 

¶ the sending state obtains adequate information so that a placement may be evaluated; 
and 

¶ the appropriate jurisdictional arrangements are made for the care of the child, including 
financial support. 

 

Judges should be aware that making placements under the ICPC can take a long time-often several 
months.  Under certain circumstances Regulation 7 of the Compact can be used to speed placements 
that are considered priority.  Children should not be placed out-of-state before completion of ICPC 
approval, as there can be negative consequences for the child and the professionals who authorize the 

placement.  See Making it Permanent, Fiermonte and Renne, 2002. 

 
The ICPC establishes procedures and assigns obligations for those responsible for the placement of 
children.  The law generally requires that courts follow the procedures and provisions of the ICPC. 

                                                           

13
!ƭƭ ƳŀǘŜǊƛŀƭ ǘŀƪŜƴ ŦǊƻƳ ά¢ƘŜ LƴǘŜǊǎǘŀǘŜ /ƻƳǇŀŎǘ ƻƴ ǘƘŜ tƭŀŎŜƳŜƴǘ ƻŦ /ƘƛƭŘǊŜƴΥ ! aŀƴǳŀƭ ŀƴŘ LƴǎǘǊǳŎǘƛƻƴ DǳƛŘŜ 
ŦƻǊ WǳǾŜƴƛƭŜ ŀƴŘ CŀƳƛƭȅ /ƻǳǊǘ WǳŘƎŜǎΣέ by the American Public Human Services Association and the National 
Council of Juvenile and Family Court Judges, 2001. 

14
CƭƻǊƛŘŀΩǎ L/t/ ǎǘŀǘǳǘŜ Ŏŀƴ ōŜ ŦƻǳƴŘ ŀǘ Ϡ плфΦплм - 409.441. 
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2. When the ICPC does and does not apply. 

 
The ICPC generally must be used by sending agencies (defined as those sending, bringing, or causing a 
child to be sent to another party state).  Such agencies include: 

¶ a state party to the ICPC or any officer or employee of a party state; 

¶ a subdivision, such as a county or a city, or the employee or officer of the subdivision; 

¶ a court of a party state; or 

¶ any person (at times including parents and relatives), corporation, association, or 
charitable agency of a party state. 
 

3. The ICPC does not require that the sending agency have custody of the child; but there 
must be jurisdiction.   
 

¶ tƭŀŎŜƳŜƴǘ ƛǎ ŘŜŦƛƴŜŘ ŀǎ άǘƘŜ ŀǊǊŀƴƎŜƳŜƴǘ ŦƻǊ ǘƘŜ ŎŀǊŜ ƻŦ ŀ ŎƘƛƭŘΦέ   
 

¶ ¢ƘŜ ǎŜƴŘƛƴƎ ŀƎŜƴŎȅ ƛǎ ǊŜǎǇƻƴǎƛōƭŜ ŦƻǊ άfurnishing the appropriate authorities in the 
receiving state...a full statement of the reasons for such proposed action and evidence 
ƻŦ ǘƘŜ ŀǳǘƘƻǊƛǘȅ ǇǳǊǎǳŀƴǘ ǘƻ ǿƘƛŎƘ ǘƘŜ ǇƭŀŎŜƳŜƴǘ ƛǎ ǇǊƻǇƻǎŜŘ ǘƻ ōŜ ƳŀŘŜΦέ   
 

¶ A court must ensure that interstate placements are made pursuant to ICPC 
requirements, even if custody remains with the parent(s).   
 

4. Assuming the court has jurisdiction over the child being placed, the types of cases subject 
to the ICPC include: 

¶ Birth parent unification or reunification in another state; 

¶ Kinship care by a relative; 

¶ Foster family care in another state when the placement will last more than 30 days; 

¶ Foster group home care when the placement will last more than 30 days; 

¶ Placement in a residential treatment facility in another state by a parent, agency, or 
court; 

¶ Placement pending a domestic adoption between states by a public agency, licensed 
child-placing agency, or by an independent/private attorney, parent, or intermediary; 
and 

¶ International adoption when: 
o a child is adopted abroad by adoptive parent(s) and the Immigration and 

Naturalization Service (INS) has issued an IR-4 visa for the child; 
o a child is adopted abroad by proxy; or 
o a child is adopted within the United States. 
 
Private placements must also comply with the ICPC. 

 
5. Types of cases NOT subject to the ICPC include: 

¶ Birth parent to birth parent placements, when no court has assumed jurisdiction of the 
child to be placed; 

¶ Birth parent to relative placements, when no court has assumed jurisdiction of the child 
to be placed; 
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¶ Relative to birth parent placements, when no court has assumed jurisdiction of the child 
to be placed; 

¶ Relative to relative placements (enumerated as parent, stepparent, grandparent, adult 
sibling, adult aunt or uncle), when no court has assumed jurisdiction of the child to be 
placed; 

¶ A child who is admitted to any hospital or other medical facility; to any institution that 
cares for the mentally ill, mentally defective, or epileptic; or to a school; 

¶ Divorce custody investigations involving home studies in Florida; 

¶ International adoption when INS has issued an IR-3 visa for the child being adopted in 
ǘƘŜ ŎƘƛƭŘΩǎ ŎƻǳƴǘǊȅ ƻŦ ƻǊƛƎƛƴΤ 

¶ Requests received through International Social Services (ISS) or any of its branch offices 
for home studies or social services; 

¶ Tribal placements (See the Indian Child Welfare Act); 

¶ Visits (generally not longer than 30 days except during the traditional school summer 
vacation from the end of the school period to the beginning of school in the fall). 

 
6. Exempt and non-exempt relatives. 

 
No available parent.  Confusion may arise in cases where neither parent is able or willing to care for 
their children.  These children may be sent to an aunt, uncle, grandparent, or other close relative.  The 
ICPC exempts placements made by enumerated relatives (parent, stepparent, grandparent, adult 
siblings, adult aunt or uncle) under the premise that state intervention should only occur when parental 
rights have been duly limited or terminated.   
 
Placement with a relative.  The ICPC only applies if the court performs actions that constitute the 
making of a placement (thus becoming a sending agency).  If the court has jurisdiction, a parent or close 
relative assigning another close relative the responsibilities of primary care for the child does constitute 
placement.  
 

7. The differences between a visit and a placement. 
 

VISITS PLACEMENTS 

¶ Do not extend beyond 30 days. 

¶ Are social experiences of short duration? 
¶ Are longer than 30 days. 

¶ Include short visits granted with the hope or 
intention to place. 

¶ Include circumstances where   the duration of 
the stay is unclear. 

¶ Include stays that do not have an express 
terminal date. 

 
Generally, a school aged child may go for a summer visit provided the beginning and ending date of the 
visit are set forth in the order authorizing the visit.  The beginning date of the visit must not be earlier 
than the date school ends.  The ending date of the visit must be prior to the date school starts again in 
the fall.
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A stay or proposed stay of longer than thirty (30) days is a placement or proposed placement, except 
that if a stay of longer duration may be considered a visit if it begins and ends within the period of a 
ŎƘƛƭŘΩǎ ǾŀŎŀǘƛƻƴ ŦǊƻƳ ǎŎƘƻƻƭ ŀǎ ŀǎŎŜǊǘŀƛƴŜŘ ŦǊƻƳ ǘƘŜ ŀŎŀŘŜƳƛŎ ŎŀƭŜƴŘŀǊ ƻŦ ǘƘŜ ǎŎƘƻƻƭΦ  ! Ǿƛǎƛǘ Ƴŀȅ ƴƻǘ ōŜ 
extended or renewed in a manner which causes or will cause it to exceed thirty (30) days or the school 
vacation period, as the case may be.  If a stay does not from the outset have an express terminal date, or 
if its duration is not clear from the circumstances, it shall be considered a placement or proposed 
placement and not a visit.  ICPC Regulation 9.  
 
A request for a home study or supervision made by the person or agency which sends or proposes to 
send a child on a visit and that is pending at the time that the visit is proposed will establish a rebuttable 
presumption that the intent of the stay or proposed stay is not a visit.  ICPC Regulation 9. 
 

 

 

In Department of Children and Families v. S.D., 921 So. 2d 801 (Fla. 1st DCA 2006), the First District Court 
of Appeal vacated an order that placed a child with her mother in Georgia. The placement was not a 

άǾƛǎƛǘέ ǳƴŘŜǊ L/t/ ǿƛǘƘƻǳǘ ǘƘŜ ŎƻƴǎŜƴǘ ƻŦ ǘƘŜ ŀǇǇǊƻǇǊƛŀǘŜ ǇǳōƭƛŎ ŀǳǘƘƻǊƛǘƛŜǎ ƻŦ DŜƻǊƎƛŀΦ Id. 

 
8. Determining if a placement is a residential placement. 

 
Residential placements are subject to the ICPC, however certain exemptions apply: 

¶ tǊƛƳŀǊȅ ŜŘǳŎŀǘƛƻƴŀƭ ƛƴǎǘƛǘǳǘƛƻƴǎΥ άƳŜŀƴǎ ŀƴ ƛƴǎǘƛǘǳǘƛƻƴ ǘƘŀǘ ƻǇŜǊŀǘŜǎ ƻƴŜ ƻǊ ƳƻǊŜ 
programs offered in satisfaction of compulsory school attendance laws, in which the 
primary purpose of accepting children is to meet their educational needs; and which 
does not do one or more of the following: 
o accept responsibility for children during the entire year; 
o provide or hold itself out as providing child care constituting nurture sufficient to 

substitute for parental supervision, control, or foster care; or 
o provide any other services to children, except for those customarily regarded as 

extracurricular or co-curricular school activities, pupil support services, and those 
services necessary to make it possible for the children to be maintained on a 
ǊŜǎƛŘŜƴǘƛŀƭ ōŀǎƛǎ ƛƴ ǘƘŜ ŀŦƻǊŜƳŜƴǘƛƻƴŜŘ ǎŎƘƻƻƭ ǇǊƻƎǊŀƳ ƻǊ ǇǊƻƎǊŀƳǎΦέ 

 

¶ Hospital or other medical facility:  institutions for the acutely ill in which the child is 
placed for the treatment of an acute medical problem, and that do not provide child 
care in substitution for parental care or foster care.  

 

¶ Institution for mentally ill or mentally defective minors (developmentally disabled): 
medical and psychiatric institutions for the treatment of acute conditions.  Treatment 
ƛƴŎƭǳŘŜǎ ƴŜŎŜǎǎŀǊȅ ŎǳǎǘƻŘƛŀƭ ŎŀǊŜΦ  IƻǿŜǾŜǊΣ άǘǊŜŀǘƳŜƴǘ ŦƻǊ ŀ ŎƘǊƻƴƛŎ ƳŜƴǘŀƭ ƻǊ 
behavioral condition...that is 24-ƘƻǳǊ ŎŀǊŜ ŀǿŀȅ ŦǊƻƳ ǘƘŜ ŎƘƛƭŘΩǎ parental home is foster 
ŎŀǊŜ ŀǎ ǎǳŎƘ ǘŜǊƳ ƛǎ ǳǎŜŘ ƛƴ !ǊǘƛŎƭŜ LLL ƻŦ L/t/Φέ 
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9. ICPC and The Indian Child Welfare Act (ICWA) See also General Issues Section G, Indian 
Child Welfare Act. 

 
ICPC does not apply to interstate placements of an Indian child if the placement is being made within an 
Indian reservation unless the tribe: 

¶ requests ICPC services; 

¶ has adopted ICPC or incorporated its provisions; or 

¶ has an existing Title IV-E agreement with the state requiring ICPC compliance. 
 

10. For more information on the Interstate Compact on the Placement of Children, visit 
http://icpc.aphsa.org 

 

 
 

J. Jurisdiction and Venue in Dependency Proceedings . 

 
1. Subject matter jurisdiction. 

 

¶ Jurisdiction over dependency and TPR proceedings is vested in the circuit court.   
§§39.013(2), 39.801(2). 
 

¶ The court hearing the dependency matters may also exercise jurisdiction over 
guardianship proceedings (Chapter 744) and relative custody proceedings (Chapter 751) 
involving the same child.  §39.013(3). 
 

¶ The court that conducted TPR proceedings is granted continuing jurisdiction for 
purposes of adoption (Chapter 63).  §39.813.  
 

¶ Dependency issues may arise in other cases such as dissolution, custody, delinquency, 
and criminal.  In the absence of local rules, transfer of such issues (custody, visitation, 
dependency, child support) to the court that hears dependency cases is provided by 
Rule 8.205(a).   
    

¶ The shelter hearing shall be held by the circuit court, or the county court if so 
designated by the chief judge of the circuit court.   
§39.402(6)(a).  Pursuant to §39.402(12), any hearings conducted by a judge other than 
the juvenile court judge, must be reviewed within 2 working days of the original shelter 
hearing by the juvenile court judge.  See Also General Issues Section W, Unified Family 
Court. 

 
2. Personal jurisdiction. 

 
Jurisdiction over the child attaches upon the first of the following taking place: 

¶ when a child is taken into custody by DCF; or 

¶ when a shelter, dependency, or TPR petition is filed.  
§ 39.013(2). 

http://icpc.aphsa.org/
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3. Uniform Child Custody Jurisdiction and Enforcement Act (UCCJEA). 

 
5ŜǇŜƴŘŜƴŎȅ ǇǊƻŎŜŜŘƛƴƎǎ ŀǊŜ ƛƴŎƭǳŘŜŘ ƛƴ ǘƘŜ ¦//W9!Ωǎ ŘŜŦƛƴƛǘƛƻƴ ƻŦ άŎǳǎǘƻŘȅ ǇǊƻŎŜŜŘƛƴƎΣέ ŀƴŘ ŀǎ ŀ 
result are subject to the UCCJEA.  §§61.501-61.503.   
 
Any pleading commencing proceedings under §39.013 must be accompanied by an affidavit conforming 
to §61.522.  See Fla.R.Juv.P. Form 8.911 for UCCJEA Affidavit.  
 
Under §61.517, Florida courts may exercise temporary emergency jurisdiction if the child is physically in 
Florida and has been abandoned or it is necessary in an emergency to protect the child from actual or 
threatened mistreatment or abuse.  Florida courts may also exercise jurisdiction if the chiƭŘΣ ǘƘŜ ŎƘƛƭŘΩǎ 
parents, or the child and at least one parent or person acting as parent enjoy a significant connection 
ǿƛǘƘ CƭƻǊƛŘŀ ŀƴŘ ǘƘŜǊŜ ƛǎ ǎǳōǎǘŀƴǘƛŀƭ ŜǾƛŘŜƴŎŜ ŎƻƴŎŜǊƴƛƴƎ ǘƘŜ ŎƘƛƭŘΩǎ ǇǊŜǎŜƴǘ ƻǊ ŦǳǘǳǊŜ ŎŀǊŜΣ ǇǊƻǘŜction, 
personal relationships, and training in Florida.  §61.514. 
 

4. Transfer of Jurisdiction.  
 
Jurisdiction over dependency cases can be transferred within a circuit, between circuits, and between 
states, typically for reasons dealing with venue issues and convenience.  Rule 8.205.   
 
LŦ ŀ ŎŀǎŜ ŦƛƭŜŘ ƛƴ ŀƴƻǘƘŜǊ ŘƛǾƛǎƛƻƴ ŀǇǇŜŀǊǎ ǘƻ άŎƻƴǎǘƛǘǳǘŜ ŀ ŘŜǇŜƴŘŜƴŎȅ ƻǊ ǘƘŜ ǘŜǊƳƛƴŀǘƛƻƴ ƻŦ ǇŀǊŜƴǘŀƭ 
ǊƛƎƘǘǎΣέ the court may transfer the case to the juvenile division within circuit court, which then assumes 
jurisdiction over custody, visitation, dependency, and child support issues for the child. Rule 8.205(a).   
 
Jurisdiction over dependency cases may be transferred within the state for the best interests of the 
child and promotion of efficient administration of justice: 

¶ from one county to another within the same circuit, and from one circuit to another;  

¶ either before adjudication (to a county where witnesses are available) or after 
ŀŘƧǳŘƛŎŀǘƛƻƴ όǘƻ ǘƘŜ Ŏƻǳƴǘȅ ƻŦ ǘƘŜ ŎƘƛƭŘΩǎ ǳǎǳŀƭ ŘƻƳƛŎƛƭŜ ƻǊ ǘƻ another county).  

Rule 8.205(b).   
 
Cases may be transferred between states.  Rule 8.205(c).  

¶ When a Florida court learns of pending custody proceedings in another state, the Florida 
court must communicate with the out-of-state court to ensure that the issues may be 
litigated in the most appropriate forum.  §61.520.   
 

¶ In the case of a pending custody proceeding before the foreign court, the Florida court 
must decline exercise of jurisdiction unless the foreign court stays its proceedings to 
allow assumption of jurisdiction by Florida.  §61.519(1). 

 
Transfer of jurisdiction is distinct from Interstate Compact on the Placement of Children (ICPC), which 
for dependency purposes, involves the placement of children by the sending agency to the receiving 
state, typically under supervision of the child welfare agency in the other state, rather than the transfer 
ƻŦ ǘƘŜ ŎƻǳǊǘΩǎ ƧǳǊƛǎŘƛŎǘƛƻƴ from one state to another.  §§409.401-409.405.  
 

5. Retention of Jurisdiction. 
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In dependency cases:  

¶ if a child has been adjudicated dependent, the court retains jurisdiction over the child 
until adoption or the age of 18 unless the court affirmatively relinquishes jurisdiction.  
§§39.013(2)(3), 39.811(9);   
o ά/ƘƛƭŘέ is defined as a person under 18, unmarried, and not emancipated by court 

order. §39.01(12).   

¶ jurisdiction of the court terminates upon marriage or emancipation of the child.   
§39.01(13);   

¶ jurisdiction is maintained for purposes of custody, dependency, visitation, and child 
support issues, so if the child is placed with relatives who later divorce, custody of the 
child will be determined by the court presiding over the dependency matter, rather than 
by the court presiding over the dissolution action.  State Dept. of Health & Rehabilitative 
Services v. Pendino, 625 So.2d 1292 (Fla. 2d DCA 1993). 

 
In TPR cases:  

¶ following TPR and permanent commitment of a child to DCF, the court retains 
jurisdiction over the child until adoption is finalized  §39.812(4); 

¶ during this time, the court may consider continued relative and parental contact, as well 
as appropriateness of adoptive placement under §39.811(7); 

¶ under §39.813, the court that granted TPR retains jurisdiction over all matters 
pertaining to the adoption.      

 
In age of majority cases: 

¶ ƛŦ ŀ ȅƻǳǘƘ ǇŜǘƛǘƛƻƴǎ ǘƘŜ ŎƻǳǊǘ ŀǘ ŀƴȅ ǘƛƳŜ ōŜŦƻǊŜ ǘƘŜ ȅƻǳǘƘΩǎ мфth birthday requesting the 
ŎƻǳǊǘΩs continued jurisdiction, the juvenile court may retain jurisdiction under this 
ŎƘŀǇǘŜǊ ŦƻǊ ŀ ǇŜǊƛƻŘ ƴƻǘ ǘƻ ŜȄŎŜŜŘ м ȅŜŀǊ ŦƻƭƭƻǿƛƴƎ ǘƘŜ ȅƻǳǘƘΩǎ муth birthday for the 
purpose of determining whether appropriate aftercare support, Road-to-Independence 
Program, transitional support, mental health, and developmental disability services, to 
the extent otherwise authorized by law, have been provided to the formerly dependent 
ŎƘƛƭŘ ǿƘƻ ǿŀǎ ƛƴ ǘƘŜ ƭŜƎŀƭ ŎǳǎǘƻŘȅ ƻŦ ǘƘŜ 5ŜǇŀǊǘƳŜƴǘ ƛƳƳŜŘƛŀǘŜƭȅ ōŜŦƻǊŜ ǘƘŜ ȅƻǳǘƘΩǎ 
18th birthday.  §39.013(2). 

See Also Tab,  Independent Living. 
 

In Special Immigrant status cases: 

¶ if a petition for special immigrant juvenile status and an application for adjustment of 
status have been filed on behalf of a foster child and the petition and application have 
not been granted by the time the child reaches 18 years of age, the court may retain 
jurisdiction over the dependency case solely for the purpose of allowing the continued 
consideration of the petition and application by federal authorities.  Review hearings for 
the child shall be set solely for the purpose of determining the status of the petition and 
ŀǇǇƭƛŎŀǘƛƻƴΦ  ¢ƘŜ ŎƻǳǊǘΩǎ ƧǳǊƛǎŘƛŎǘƛƻƴ ǘŜǊƳƛƴŀǘŜǎ ǳǇƻƴ ǘƘŜ Ŧƛƴŀƭ ŘŜŎƛǎƛƻƴ ƻŦ ǘƘŜ ŦŜŘŜǊŀƭ 
authorities.  Retention of jurisdiction in this instance does not affect the services 
available to a young adult under §409.1451, Florida Statutes.  The court may not retain 
ƧǳǊƛǎŘƛŎǘƛƻƴ ƻŦ ǘƘŜ ŎŀǎŜ ŀŦǘŜǊ ǘƘŜ ƛƳƳƛƎǊŀƴǘ ŎƘƛƭŘΩǎ ннnd birthday. §§39.013(2), 
39.5075(6). 
 

6. Termination of Jurisdiction. 
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The court in a dependency proceeding may terminate its jurisdiction under the following circumstances: 

¶ the court finds that DCF has not proved its case and the child is not dependent, and 
dismisses the case.  §39.507(4). 

¶ the court adjudicates the child dependent while in custody of one parent, and places the 
child with the noncustodial parent;  
o ¢ƘŜ ŎƻǳǊǘ Ƴŀȅ ƻǊŘŜǊ ǇŀǊŜƴǘ ǿƛǘƘ ǿƘƻƳ ǘƘŜ ŎƘƛƭŘ Ƙŀǎ ōŜŜƴ ǇƭŀŎŜŘ ǘƻ άŀǎǎǳƳŜ ǎƻƭŜ 
ŎǳǎǘƻŘƛŀƭ ǊŜǎǇƻƴǎƛōƛƭƛǘƛŜǎέ and may provide reasonable visitation for former 
custodial parent.   

o The court may terminate its jurisdiction under §39.521(3)(b)(1), or the court may 
order placement with the other parent while retaining jurisdiction and supervision 
under §39.521(3)(b)(2). 

¶ after termination of parental rights, the court retains jurisdiction until the child is 
adopted.  §39.811(9); 
o The court must retain jurisdiction in cases of permanent guardian of a dependent 

child.  §39.6221(5); 
o The court shall continue to supervise cases of permanent placement with a fit and 

willing relative and another planned permanent living arrangement.  §§39.6231(5), 
39.6241(3). 

¶ the child has been returned to parents or legal custodians, residing safely and 
continuously with the parents for at least 6 months.  §39.521(7). 
o Termination in such cases is not mandatory, and many courts will choose to 

terminate supervision while retaining jurisdiction until the child reaches the age of 
18. §39.521(7). 

 
A motion may be filed by any party to terminate DCF supervision, jurisdiction of the court, or both, 
pursuant to Rule 8.345(b).  However, the court cannot terminate its jurisdiction unless child is returned 
to parents or placed in home providing child with permanency, and has been there for six months. Rule 
8.345(b), 8.415(f)(5). 
 
Orders entered pursuant to Chapter 39 which affect the placement of, access to, parental time with, 
adoption of, or parental rights and responsibilities for a child shall take precedence over other orders 
entered in civil actions or proceedings.  However, if a court has terminated jurisdiction, such order may 
be subsequently modified by a court of competent jurisdiction in any other civil proceeding affecting 
placement of, access to, parental time with, adoption of, or parental rights and responsibilities for the 
same minor child. §39.013(4). 
 

7. Venue. 
 
Chapter 39 does not contain venue provisions for dependency cases.  Accordingly, the general venue 
statute for civil proceedings, §47.011 applies.  That provision states that venue in a dependency case is 
in either the county in which the respondents (child and parents) reside, or the county in which the 
cause of action accrued (usually where the alleged abandonment, abuse, or neglect of the child 
occurred).   
 
Additional information related to venue can be found in §§47.011, 47.122; Rule 8.205, and in the 
UCCJEA. 
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K. Mediation . 

 
1. In circuits in which a dependency mediation program has been established, a court, 

pursuant to rules adopted by the Florida Supreme Court, may refer to mediation all or any 
portion of a matter relating to dependency.  §44.102(2)(d). 

 
ά5ŜǇŜƴŘŜƴŎȅ ƳŀǘǘŜǊǎέ means proceedings arising under Part III (Dependency Cases), Part V (Children in 
Foster Care), and Part VI (Termination of Parental Rights), of Chapter 39, Florida Statutes.  Rule 
8.290(a)(1). 
 
ά5ŜǇŜƴŘŜƴŎȅ ƳŜŘƛŀǘƛƻƴέ means mediation of dependency matters.  Rule 8.290(a)(2). 
 
άaŜŘƛŀǘƛƻƴέ means a process whereby a neutral third person called a mediator acts to encourage and 
facilitate the resolution of a dispute between two or more parties.  It is an informal and non-adversarial 
process with the objective of helping the disputing parties reach a mutually acceptable and voluntary 
agreement.  In mediation, decision making authority rests with the parties.  The role of the mediator 
includes, but is not limited to, assisting the parties in identifying issues, fostering joint problem solving, 
and exploring settlement alternatives.  Rule 8.290(a)(3). 
 
Negotiations in dependency mediation are primarily conducted by the parties.  Counsel for each party 
may attend the mediation conference and privately communicate with their clients; however, presence 
of counsel is not required.  §44.1011(2)(e). 
 

2. Referral. 
 

¶ All referrals to mediation shall be in written form, shall advise the parties of their right 
to counsel, and shall set a date for hearing before the court to review the progress of 
the mediation.  In the event the court refers the matter to mediation, the mediation 
order shall address all applicable provisions of this rule.  The mediation order shall be 
served on all parties and on counsel.  Rule 8.290(d). 
 

¶ Within 10 days of the filing of the order of referral to mediation, any party or participant 
ordered to mediation may make a written objection to the court about the order of 
referral if good cause for such objection exists.  If a party objects, mediation shall not be 
conducted until the court rules on the objection.  Rule 8.290(g). 
 

¶ The mediation conference may be held at any stage of the proceedings.  Unless 
otherwise scheduled by the court, the mediator or the mediation program shall 
schedule the mediation conference. 
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When making referrals to mediation, judges may wish to consider whether there are domestic violence 
issues in the case that might make the parties unable to effectively mediate.  While there is no 
prohibition on the use of mediation in dependency cases which include domestic violence issues, the 
imbalance of power among parties in such cases may make mediation inadvisable.  See §44.102(2)(c) 
(providing that upon motion or request of a party, a court shall not refer any case to mediation if it finds 

there has been a history of domestic violence that would compromise the mediation process). 

 
3. Fees.   

 
Dependency mediation referrals may be made to a mediator or mediation program which charges a fee.  
Any order of referral to a mediator or mediation program charging a fee shall advise the parties that 
they may timely object to mediation on grounds of financial hardship.  Upon the objection of a party or 
ǘƘŜ ŎƻǳǊǘΩǎ ƻǿƴ ƳƻǘƛƻƴΣ ǘƘŜ ŎƻǳǊǘ ƳŀȅΣ ŀŦǘŜǊ ŎƻƴǎƛŘŜǊƛƴƎ ǘƘŜ ƻōƧŜŎǘƛƴƎ ǇŀǊǘȅΩǎ ŀōƛƭƛǘȅ ǘƻ Ǉŀȅ ŀƴŘ ŀƴȅ 
other pertinent information, reduce or eliminate the fee.  Rule 8.290(f). 
 

4. Mediation is confidential and privileged. 
 
Confidentiality in court-connected mediation is controlled by the Mediation Confidentiality and Privilege 
!ŎǘΣέ ϠϠ44.401-ппΦплсΣ CƭƻǊƛŘŀ {ǘŀǘǳǘŜǎΦ  ¢ƘŜ ŀŎǘ ŘŜŦƛƴŜǎ άƳŜŘƛŀǘƛƻƴ ŎƻƳƳǳƴƛŎŀǘƛƻƴέ ŀǎ ŀƴ άoral or 
written statement, or nonverbal conduct intended to make an assertion, by or to a mediation 
participant made during the course of a mediation, or prior to mediation if made in furtherance of a 
ƳŜŘƛŀǘƛƻƴΦέ  ¢ƘŜ ŎƻƳƳƛǎǎƛƻƴ ƻŦ ŀ ŎǊƛƳŜ ŘǳǊƛƴƎ ŀ ƳŜŘƛŎŀǘion is excluded from the definition of a 
mediation communication.  A mediation participant is defined as a mediation party or a person who 
attends mediation in person or by telephone, video conference, or other electronic means.  A mediation 
party is a person participating directly or through a designated representative if such person is either a 
named party or a real party in interest.  §44.403. 
 
A court-ordered mediation begins when an order is issued by the court and ends when either there is a 
partial or complete agreement, an impasse is declared, the parties agree to terminate, or termination 
occurs pursuant to court order, court rule, or law.  §44.404. 
 
The general rule is that all mediation communications shall be confidential and that a mediation 
participant shall not disclose a mediation communication to a person other than another mediation 
ǇŀǊǘƛŎƛǇŀƴǘ ƻǊ ŀ ǇŀǊǘƛŎƛǇŀƴǘΩǎ ŎƻǳƴǎŜƭΦ  LŦ ǘƘŜ ƳŜŘƛŀǘƛƻƴ ƛǎ ƻǊŘŜǊŜŘ ōȅ ǘƘŜ ŎƻǳǊǘΣ ŀ ŎƻƴŦƛŘŜƴǘƛŀƭƛǘȅ Ǿƛƻƭŀǘƛƻƴ 
may subject the mediation participant to sanctions by the court, including, but not limited to costs, 
attorney fees, and mediator fees.  A mediation party is given the privilege to refuse to testify and to 
prevent any other person from testifying in subsequent proceedings regarding mediation 
communications.  §§44.405(1), 44.405(2). 
 
Notwithstanding the general rule regarding confidentiality the act provides that there is no 
confidentiality or privilege attached to a signed, written agreement reached during a mediation (unless 
the parties agree otherwise) or in relation to any mediation communication 1) for which the 
confidentiality or privilege against disclosure has been waived by all parties; 2) that is willfully used to 
plan a crime, commit or attempt a crime, conceal ongoing criminal activity, or threaten violence; 3) that 
requires a mandatory report pursuant to chapter 39 or chapter 415 solely for the purpose of making the 
mandatory report to the entity requiring the report; 4) offered to report, prove or disprove professional 
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malpractice occurring the mediation, solely for the purpose of the professional malpractice proceedings; 
5) offered for the limited purpose of establishing or refuting legally recognized grounds for voiding or 
reforming a settlement agreement reached during a mediation; or 6) offered to report, prove or 
disprove professional misconduct occurring during the mediation, solely for the internal use of the body 
conducting the investigation of the conduct.  The act also provides that information that is otherwise 
admissible or subject to discovery does not become inadmissible or protected from discovery by reason 
of its disclosure or use in mediation, and that a party that discloses or makes a representation about a 
privileged mediation communication waives that privilege, but only to the extent necessary for the 
other party to respond to the disclosure or representation.  §§44.405(4)-(6). 
 
In addition to penalties that may be imposed by the court for breaches of confidentiality, the act creates 
a civil cause of action for an aggrieved party and authorizes the awarding of equitable relief, 
compensatory damages, attorney fees, and mediator fees.  §44.406. 
 
ά{ǳōǎŜǉǳŜƴǘ ƭŜƎŀƭ ǇǊƻŎŜŜŘƛƴƎέ means any legal proceeding between the parties to the mediation which 
follows the court-ordered mediation.  
§44.403(5). 
 

5. The Florida Supreme Court shall establish minimum standards and procedures for 
qualifications, professional conduct, discipline, and training for mediators and who are 
appointed pursuant to court-order.  §44.106. 

 
Pursuant to Rule 10.100(a), Florida Rules for Certified and Court-appointed Mediators, an applicant to 
be a dependency mediator must be at least 21 years of age and of good moral character.  In addition, 
Rule 10.100(e) provides that any applicant must also satisfy the requirements established by the Chief 
Justice in AOSC06-9. 
 
[Note: The Supreme Court is presently considering incorporating these requirements into Rule 10.100.  
See In re: Petition of the Alternative Dispute Resolution Rules and Policy Committee, 931 So.2d 877 (Fla. 
2006).] 
 

6. Appointment of the mediator. 
 
The mediator or mediation program shall be appointed by the court or stipulated to by the parties.  Rule 
8.290(e). 
 

¶ Court appointment:  The court, in the order of referral to mediation, shall appoint a 
certified mediator selected by rotation or by such other procedures as may be adopted 
by administrative order of the chief judge in the circuit in which the action is pending.  
Rule 8.290(e)(1).     
 

¶ Party Stipulation:  Within 10 days of the filing of the order of referral to mediation, the 
parties may agree upon a stipulation with the court designating: 
o another certified mediator of dependency matters to replace the one selected by 

the judge; or  
o a mediator who does not meet the certification requirements of these rules but 

who, in the opinion of the parties and upon review by the presiding judge, is 
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otherwise qualified by training or experience to mediate all or some of the issues in 
the particular case.  Rule 8.290(e)(2). 

 

¶ If a mediator agreed upon by the parties or appointed by a court cannot serve, a 
substitute mediator can be agreed upon or appointed in the same manner as the 
original mediator.   

 
7. Disqualification of the mediator. 

 
Any party may move to enter an order disqualifying a mediator for good cause.  If the court rules that a 
mediator is disqualified from mediating a case, an order shall be entered setting forth the name of a 
qualified replacement.  Nothing in this provision shall preclude mediators from disqualifying themselves 
or refusing any assignment.  Rule 8.290(i). 
 

8. A person appointed pursuant to court order shall have judicial immunity in the same 
manner and to the same extent as a judge.  §44.107.  

 
9. Dependency mediation shall be conducted in compliance with the statutory time 

requirements for dependency matter unless waived by all parties and approved by the 
court.  Rule 8.290(c). 

 
10. Unless stipulated by the parties or ordered by the court the mediation process shall not 

suspend discovery. 
 

11. Appearances.  Rule 8.290(l). 
   

¶ The court shall enter an order naming the parties and the participants who must appear 
at the mediation and any parties or participants who are prohibited from attending the 
mediation.  Additional participants may be included by court order or by mutual 
agreement of all parties. 
 

¶ Unless otherwise agreed to by the parties or ordered by the court, any party or 
participant ordered to mediation shall be physically present at the mediation 
conference.  Persons representing an agency, department, or program must have full 
authority to enter into an agreement which shall be binding on that agency, 
department, or program.  In the discretion of the mediator, and with the agreement of 
the attending parties, dependency mediation may proceed in the absence of any party 
or participant ordered to mediation. 
 

¶ In the discretion of the mediator, and with the agreement of the attending parties, 
dependency mediation may proceed in the absence of counsel, unless otherwise 
ordered by the court. 
 

¶ The court may prohibit the child from appearing at mediation upon determining that 
such appearance is not in the best interest of the child.  No minor child shall be required 
to appear at mediation unless the court has previously determined by written order that 
ƛǘ ƛǎ ƛƴ ǘƘŜ ŎƘƛƭŘΩǎ ōŜǎǘ ƛƴǘŜǊŜǎǘ ǘƻ ōŜ ǇƘȅǎƛŎŀƭƭȅ ǇǊŜǎŜƴǘΦ  ¢ƘŜ ŎƻǳǊǘ ǎƘŀƭƭ ǎǇŜŎƛŦȅ ƛƴ ǘƘŜ 
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written order of referral to mediation any special protections necessary for tƘŜ ŎƘƛƭŘΩǎ 
appearance. 
 

¶ In the absence of an order prohibiting the child from mediation, the participation of the 
child in mediation will be determined by the parties.  See Rule 8.290, Committee Note. 
 

¶ If a party or participant ordered to mediation fails to appear at a duly noticed mediation 
conference without good cause, the court, upon motion of any party or on its own 
motion, may impose sanctions.  Sanctions against the party or participant failing to 
appear may include one or more of the following:   
o contempt of court; 
o an award of mediator fees; 
o an award of attorney fees; 
o an award of costs; 
o or other remedies as deemed appropriate by the court.  

Rule 8.290(i)(5) 
 

12. Mediation procedures. 

¶ During the mediation session, the mediator may meet and consult privately with any 
party, participant, or counsel.  Rule 8.290(m). 
 

¶ The mediator may end the mediation session at any time and may set new times for 
reconvening the mediation.  No further notification shall be required for parties or 
participants present at the mediation session. 
 

13. Mediation reports. 

¶ If agreement is reached as to all or part of any matter or issue, including legal or factual 
issues to be determined by the court, such agreement shall be immediately reduced to 
writing, signed by the attending parties, and promptly submitted to the court by the 
mediator with copies to all parties and counsel.  Rule 8.290(o)(1). 
 

¶ If the parties do not reach an agreement as to any matter as a result of mediation, the 
mediator shall report the lack of an agreement to the court without comment or 
recommendation.  Rule 8.290(o)(2). 

 

¶ Upon receipt of a full or partial mediation agreement, the court shall hold a hearing and 
enter an order accepting or rejecting the agreement consistent with the best interest of 
the child.  The court may modify the terms of the agreement with the consent of all 
parties to the agreement.  Rule 8.290(p). 
 

¶ In the event of any breach or failure to perform under the court-approved agreement, 
the court, upon a motion of any party or upon its own motion, may impose sanctions.  
The sanctions may include: 
o contempt of court; 
o vacating the agreement; 
o imposition of costs and attorney fees; 
o or any other remedy deemed appropriate by the court. 
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See Rule 8.290(q). 
 

 
 

L. Multi -Ethnic Placement Act . 

 
1. Basic provisions.  The Howard M. Metzenbaum Multi-Ethnic Placement Act (MEPA) was 

adopted in 1994 and modified in 1996.  See 42 U.S.C.  §§622, 671, 1996a, and 1996b.  MEPA 
was enacted to:   

¶ prohibit discrimination in adoptive parent licensing, foster care licensing and child 
placement on the basis of race, color or national origin;  

¶ decrease the length of time that children wait to be adopted; and 

¶ facilitate the identification and recruitment of foster and adoptive families that can 
ƳŜŜǘ ŎƘƛƭŘǊŜƴΩǎ ƴŜŜŘǎΦ 

See 42 U.S.C. §671(a)(18); 42 U.S.C. §622(b). 
 

2. Violations.  A violation of MEPA occurs when a state: 

¶ denies any person the opportunity to become an adoptive or foster parent on the basis 
of the race, color, or national origin of the person, or of the child; or 

¶ delays or denies the placement of a child for adoption or into foster care on the basis of 
race, color, or national origin of the adoptive or foster parent, or the child. 

See 42 U.S.C. §671(a)(18)(A),(B); 42 U.S.C. §1996(b). 
  
±ƛƻƭŀǘƛƻƴǎ ƻŦ a9t! ŎƻǳƭŘ ǊŜǎǳƭǘ ƛƴ ŀ ƭƻǎǎ ƻŦ н҈ ǘƻ р҈ ƻŦ ǘƘŜ ǎǘŀǘŜΩǎ ¢ƛǘƭŜ L±-E funds.  See 42 U.S.C.  
§671(b); 45 C.F.R. §1355.38(f). 
 

3. Consideration of race and ethnicity prohibited.  The 1996 amendments removed the 
statutory language that permitted consideration of the cultural, ethnic or racial background 
ƻŦ ǘƘŜ ŎƘƛƭŘ ŀƴŘ ǘƘŜ ŎŀǇŀŎƛǘȅ ƻŦ ǇǊƻǎǇŜŎǘƛǾŜ ŦƻǎǘŜǊ ƻǊ ŀŘƻǇǘƛǾŜ ǇŀǊŜƴǘǎ ǘƻ ƳŜŜǘ ǘƘŜ ŎƘƛƭŘΩǎ 
needs as one of the factors in determining whether a plŀŎŜƳŜƴǘ ƛǎ ƛƴ ǘƘŜ ŎƘƛƭŘΩǎ ōŜǎǘ 
interests.  See 42 U.S.C., §671(a)(18). 

 
4. The state is required to provide for the diligent recruitment of potential foster and 

adoptive families that represent the ethnic and racial diversity of children in the state for 
whom foster and adoptive homes are needed.  42 U.S.C. §622(b)(9).   

 
5. It is not a violation of MEPA to give preference to relative placements.  See 42 U.S.C. 

 §671(a)(19).  
 

6. The statute specifically states that MEPA must not be construed to affect the application 
of the Indian Child Welfare Act.  42 U.S.C. §19969(b)(3). 
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M. Notice to Foster and Pre -adoptive Parents.  

 
Foster and pre-adoptive parents shall be given reasonable notice of all proceedings and hearing 
provided for in Chapter 39. §39.502(17).  All foster or pre-adoptive parents must be provided with at 
least 72 hours notice, verbally or in writing, of all proceedings or hearings relating to children in their 
care or children they are seeking to adopt to ensure the ability to provide input to the court.  
§39.502(17). 
 

 
 

N. Parties and Participa nts. 

 

1. Parties to the dependency proceedings include the parents, the petitioner, the DCF, the 
GAL, and the child.  §39.01(51).   

   

¶ άtŀǊŜƴǘέ ƛǎ ŘŜŦƛƴŜŘ ŀǎ άa woman who gives birth to a child and a man whose consent to 
the adoption of the child ǿƻǳƭŘ ōŜ ǊŜǉǳƛǊŜŘ ǳƴŘŜǊ ϠсоΦлснόмύΦέ  Ϡ39.01(49). 
o LŦ ŀ ŎƘƛƭŘ Ƙŀǎ ōŜŜƴ ƭŜƎŀƭƭȅ ŀŘƻǇǘŜŘΣ ǘƘŜ ǘŜǊƳ άǇŀǊŜƴǘέ ƳŜŀƴǎ ǘƘŜ ŀŘƻǇǘƛǾŜ ƳƻǘƘŜǊ ƻǊ 

father of the child.   
o The term does not include an individual whose parental relationship to the child has 

been legally terminated, or an alleged or prospective parent, unless the parental 
status falls within the terms of §§39.503(1), 63.062(1).   

o When the phrase άǇŀǊŜƴǘ ƻǊ ƭŜƎŀƭ ŎǳǎǘƻŘƛŀƴέ is used, it refers to rights or 
responsibilities of the parent and, only if there is no living parent with intact 
parental rights, to the rights or responsibilities of the legal custodian who has 
assumed the role of the parent.  §39.01(49). 

   

¶ άtǊƻǎǇŜŎǘƛǾŜ ǇŀǊŜƴǘέ ƛǎ ŘŜŦƛƴŜŘ ŀǎ άŀ ǇŜǊǎƻƴ ǿƘƻ ŎƭŀƛƳǎ ǘƻ ōŜΣ ƻǊ Ƙŀǎ ōŜŜƴ ƛŘŜƴǘƛŦƛŜŘ ŀǎΣ 
a person who may be a motƘŜǊ ƻǊ ŀ ŦŀǘƘŜǊ ƻŦ ŀ ŎƘƛƭŘΦέ  Ϡ39.01(60). 

 
2. άtŀǊǘƛŎƛǇŀƴǘΣέ for purposes of shelter, dependency, or TPR proceedings, means any person 

who is not a party but who should receive notice of hearings involving the child.   
 
¢ƘŜ ŦƻƭƭƻǿƛƴƎ ŀǊŜ ƛƴŎƭǳŘŜŘ ƛƴ ǘƘŜ ŘŜŦƛƴƛǘƛƻƴ ƻŦ άǇŀǊǘƛŎƛǇŀƴǘέΥ 

¶ the actual custodian of the child,  

¶ foster parents or the legal custodian of the child, 

¶ identified prospective parents,  

¶ any other person whose participation may be in the best interest of the child. 
See §39.01(50). 

 
A community-based agency under contract with DCF to provide protective services may be designated 
ŀǎ ŀ ǇŀǊǘƛŎƛǇŀƴǘ ŀǘ ǘƘŜ ŘƛǎŎǊŜǘƛƻƴ ƻŦ ǘƘŜ ŎƻǳǊǘΦ  !ǘ ǘƘŜ ŎƻǳǊǘΩǎ ŘƛǎŎǊŜǘƛƻƴΣ ǇŀǊǘƛŎƛǇŀƴǘǎ Ƴŀȅ ōŜ ƘŜŀǊŘ ōȅ ǘƘŜ 
court without filing a motion to intervene.  §39.01(50). 
 
The legal custodian is the person or entity in whom the legal right to custody is vested.  ά[ŜƎŀƭ ŎǳǎǘƻŘȅέ 
ƛǎ ŘŜŦƛƴŜŘ ŀǎ άŀ ƭŜƎŀƭ ǎǘŀǘǳǎ ŎǊŜŀǘŜŘ ōȅ ŎƻǳǊǘ ǿƘƛŎƘ ǾŜǎǘǎ ƛƴ ŀ ŎǳǎǘƻŘƛŀƴ ƻŦ ǘƘŜ ǇŜǊǎƻƴ ƻǊ ƎǳŀǊŘƛŀƴΣ 
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whether an agency or an individual, the right to have physical custody of the child and the right and duty 
to protect, nurture, guide, and discipline the child and to provide him or her with food, shelter, 
education, and ordinary medical, dental, psychiatrƛŎΣ ŀƴŘ ǇǎȅŎƘƻƭƻƎƛŎŀƭ ŎŀǊŜΦέ  Ϡ39.01(35). 
 

3. The child has the right to be present unless the court finds that appearance is not in the 
best interests of the child.  §39.01(51); Rule 8.255(b).  ¢ƘŜ ŎƻǳǊǘ ǎƘƻǳƭŘ ŎƻƴǎƛŘŜǊ ǘƘŜ ŎƘƛƭŘΩǎ 
mental and physical condition and age in making this determination.  Rule 8.255(b).  

 
4. DCF must be represented by an attorney at every stage of these proceedings.  Rule 

8.255(a). 
 

5. 1.14.5 The court may permit a party to appear by audio or audiovisual device for good 
cause shown.  Rule 8.330(c). 

 
6. 1.14.6 No party may be excluded from the hearing, unless for disruptive behavior.  Rule 

8.330(c). 
 

If a parent is in a local jail, remember to order transport. 
If a parent is in prison, arrange for appearance by speaker phone, with consent of the parties.  Rule 
2.530(d), Rules of Judicial Administration. 

 

 

 
 

O. Precedence of Orders.  

 
Chapter 39 orders affecting placement of, access to, parental time with, adoption of, or parental rights 
and responsibilities for a minor child take precedence over other orders in civil cases or proceedings.  
However, if the court has terminated jurisdiction, such order may be modified by a court of competent 
jurisdiction in any other civil action or proceeding affecting placement of, access to, parental time with, 
adoption of, or parental rights and responsibilities for the same minor child.  §39.013(4). 
 

 
 

P. Psychotropic Medication .  §39.407(3). 
 

1. tǊŜǎŎǊƛōƛƴƎ ǇƘȅǎƛŎƛŀƴ Ƴǳǎǘ ŀǘǘŜƳǇǘ ǘƻ ƻōǘŀƛƴ ƛƴŦƻǊƳŜŘ ŎƻƴǎŜƴǘ ŦǊƻƳ ǘƘŜ ŎƘƛƭŘΩǎ ǇŀǊŜƴǘǎ ƻǊ 
legal guardian. 

 
Except as otherwise provided in §§39.407(3)(b)(1) or 39.407(3)(e), before the Department provides 
psychotropic medications to a child in its custody, the prescribing physician shall attempt to obtain 
ŜȄǇǊŜǎǎ ŀƴŘ ƛƴŦƻǊƳŜŘ ŎƻƴǎŜƴǘ ŦǊƻƳ ǘƘŜ ŎƘƛƭŘΩǎ ǇŀǊŜƴǘ ƻǊ ƭŜƎŀƭ ƎǳŀǊŘƛŀƴΦ  ¢ƘŜ 5ŜǇŀǊǘƳŜƴǘ Ƴǳst take 
ǎǘŜǇǎ ƴŜŎŜǎǎŀǊȅ ǘƻ ŦŀŎƛƭƛǘŀǘŜ ǘƘŜ ƛƴŎƭǳǎƛƻƴ ƻŦ ǘƘŜ ǇŀǊŜƴǘ ƛƴ ǘƘŜ ŎƘƛƭŘΩǎ Ŏƻƴǎultation with the physician.  
§39.407(3)(a)(1). 



 

43 

 

 
2. Court authorization. 

 
The Department may, after consultation with the prescribing physician, seek court authorization to 
provide the psychotropic medication to the child if: 

¶ the parental rights of the parent have been terminated; 

¶ ǘƘŜ ǇŀǊŜƴǘΩǎ ƭƻŎŀǘƛƻƴ ƻǊ ƛŘŜƴǘƛǘȅ ƛǎ ǳƴƪƴƻǿƴ ƻǊ Ŏŀƴƴƻǘ ǊŜŀǎƻƴŀōƭȅ ōŜ ŀǎŎŜǊǘŀƛƴŜŘΤ 

¶ the parent declines to give express and informed consent. 
§39.407(3)(a)(1). 

 
3. Parental involvement. 

 
Unless parental rights have been terminated and if it is possible to do so, the Department shall continue 
to involve the parent in the decision-making process regarding the provision of psychotropic 
medications.  If, at any time, a parent whose parental rights have not been terminated provides express 
and informed consent to the provision of a psychotropic medication, the requirements of  §39.407(3)(a) 
that the Department seek court authorization do not apply to the medication until such time as the 
parent no longer consents. §39.407(3)(a)(1). 
 

4. Any time the Department seeks a medical evaluation to determine the need to initiate or 
continue a psychotropic medication for a child, the Department must provide to the 
evaluating physician all pertinent medical information known to the Department 
concerning that child.  §39.407(3)(a)(2). 

 
5. If a child, who is removed from the home under §39.401,  is receiving prescribed 

psychotropic medication at the time of removal and parental authorization to continue 
providing the medication cannot be obtained, the Department may take possession of the 
remaining medication and may continue to provide the medication as prescribed until the 
shelter hearing, if it is determined that the medication is a current prescription for that 
child and the medication is in its original container.  §39.407(3)(b)(1). 

 
6. Notification of parent or legal guardian. 

 
If the Department continues to provide the psychotropic medication to a child when parental 
authorization cannot be obtained, the Department shall notify the parent or legal guardian as soon as 
possible that the medication is being provided to the child as provided in §офΦплтόоύόōύόмύΦ  ¢ƘŜ ŎƘƛƭŘΩǎ 
official departmental record must include the reason parental authorization was not initially obtained 
and an explanation of why the medication is necessary ŦƻǊ ǘƘŜ ŎƘƛƭŘΩǎ ǿŜƭƭ-being.  §39.407(3)(b)(2). 
 

7. Absence of parental authorization. 
 
If the Department is advised by a physician that the child should continue the psychotropic medication 
and parental authorization has not been obtained, the Department shall request court authorization at 
the shelter hearing to continue to provide the psychotropic medication and shall provide to the court 
any information in its possession in support of the request.  Any authorization granted at the shelter 
hearing may extend only until the arraignment hearing on the petition for adjudication of dependency 
or 28 days following the date of removal, whichever occurs sooner.  §39.407(3)(b)(3). 
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8. Request for medication to be filed with dependency petition. 
 
Before filing the dependency petition, the Department shall ensure that the child is evaluated by a 
physician to determine whether it is appropriate to continue the psychotropic medication.  If, as a result 
of the evaluation, the Department seeks court authorization to continue the psychotropic medication, a 
motion for such continued authorization shall be filed at the same time as the dependency petition, 
within 21 days after the shelter hearing. §39.407(3)(b)(4). 
 

9. The Department must support its motion with a written report. 
 
Except as provided in §39.407(3)(b) and §39.407(3)(e), the Department must file a motion seeking the 
ŎƻǳǊǘΩǎ ŀǳǘƘƻǊƛȊŀǘƛƻƴ ǘƻ ƛƴƛǘƛŀƭƭȅ ǇǊƻǾƛŘŜ ƻǊ ŎƻƴǘƛƴǳŜ ǘƻ ǇǊƻǾƛŘŜ ǇǎȅŎƘƻǘǊƻǇƛŎ ƳŜŘƛŎŀǘƛƻƴ ǘƻ ŀ ŎƘƛƭŘ ƛƴ ƛǘǎ 
legal custody.  The motion must be supported by a written report prepared by the Department which 
described the efforts made to enable the prescribing physician to obtain express and informed consent 
for providing the medication to the child and other treatments considered or recommended for the 
child. §39.407(3)(c). 
 

10. wŜǉǳƛǊŜƳŜƴǘǎ ƻŦ ǘƘŜ ǇƘȅǎƛŎƛŀƴΩǎ ƳŜŘƛŎŀƭ ǊŜǇƻǊǘΦ 
 
The motion Ƴǳǎǘ ōŜ ǎǳǇǇƻǊǘŜŘ ōȅ ǘƘŜ ǇǊŜǎŎǊƛōƛƴƎ ǇƘȅǎƛŎƛŀƴΩǎ ǎƛƎƴŜŘ ƳŜŘƛŎŀƭ ǊŜǇƻǊǘ ǇǊƻǾƛŘƛƴƎΥ 

¶ the name of the child, the name and range of the dosage of the psychotropic 
medication, and that there is a need to prescribe psychotropic medication to the child 
based upon a diagnosed condition for which such medication is being prescribed; 

¶ a statement indicating that the physician has reviewed all medical information 
concerning the child which has been provided; 

¶ a statement indicating that the psychotropic medication, at its prescribed dosage, is 
ŀǇǇǊƻǇǊƛŀǘŜ ŦƻǊ ǘǊŜŀǘƛƴƎ ǘƘŜ ŎƘƛƭŘΩǎ ŘƛŀƎƴƻǎŜŘ ƳŜŘƛŎŀƭ ŎƻƴŘƛǘƛƻƴΣ ŀǎ ǿŜƭƭ ŀǎ ǘƘŜ 
behaviors and symptoms the medication, at its prescribed dosage, is expected to 
address; 

¶ an explanation of the nature and purpose of the treatment; the recognized side effects, 
risks, and contraindications of the medication; drug-interaction precautions; the 
possible effects of stopping the medication; and how the treatment will be monitored, 
following by a statement indicating that this explanation was provided to the child if age 
ŀǇǇǊƻǇǊƛŀǘŜ ŀƴŘ ǘƻ ǘƘŜ ŎƘƛƭŘΩǎ ŎŀǊŜƎƛǾŜǊΤ 

¶ documentation addressing whether the psychotropic medication will replace or 
supplement any other currently prescribed medications or treatments; the length of 
time the child is expected to be taking the medication; and any additional medication, 
mental health, behavioral, counseling, or other services that the prescribing physician 
recommends. 

§39.407(3)(c). 
 

11. Notification of and objections by parties. 
 
The Department must notify all parties of the proposed action taken under §39.407(3)(c) in writing or by 
whatever other method best ensures that all parties receive notification of the proposed action within 
48 hours after the motion is filed.  If any party objects to the DeǇŀǊǘƳŜƴǘΩǎ ƳƻǘƛƻƴΣ ǘƘŀǘ ǇŀǊǘȅ ǎƘŀƭƭ ŦƛƭŜ 
ǘƘŜ ƻōƧŜŎǘƛƻƴ ǿƛǘƘƛƴ н ǿƻǊƪƛƴƎ Řŀȅǎ ŀŦǘŜǊ ōŜƛƴƎ ƴƻǘƛŦƛŜŘ ƻŦ ǘƘŜ 5ŜǇŀǊǘƳŜƴǘΩǎ ƳƻǘƛƻƴΦ  If any party files 
an objection to the authorization of the proposed psychotropic medication, the court shall hold a 
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hearing as soon as possible before authorizing the Department to initially provide or to continue 
providing psychotropic medication to a child in the legal custody of the Department.  §39.407(3)(d)(1). 
 

12. tƘȅǎƛŎƛŀƴΩǎ ǇǊŜǎŜƴŎŜ ƴƻǘ ǊŜǉǳƛǊŜŘΦ 
 
At the hearing and notwithstanding §90.803, the medical report described in §39.407(3)(c) is admissible 
in evidence.  The prescribing physician need not attend the hearing or testify unless the court 
specifically orders such attendance or testimony, or a party subpoenas the physician to attend the 
hearing or provide testimony.  §39.407(3)(d)(1). 
 

13. Hearing requirements. 
 
LŦΣ ŀŦǘŜǊ ŎƻƴǎƛŘŜǊƛƴƎ ŀƴȅ ǘŜǎǘƛƳƻƴȅ ǊŜŎŜƛǾŜŘΣ ǘƘŜ ŎƻǳǊǘ ŦƛƴŘǎ ǘƘŀǘ ǘƘŜ 5ŜǇŀǊǘƳŜƴǘΩǎ Ƴƻǘƛƻƴ ŀƴŘ ǘƘŜ 
ǇƘȅǎƛŎƛŀƴΩǎ ƳŜŘƛŎŀƭ ǊŜǇƻǊǘ ƳŜŜǘ ǘƘŜ ǊŜǉǳƛǊŜƳŜƴǘǎ ƻŦ ǘƘƛǎ ǎǳōǎŜŎǘƛƻƴ ŀƴŘ ǘƘŀǘ ƛǘ ƛǎ ƛƴ ǘƘŜ ŎƘƛƭŘΩǎ ōŜǎǘ 
interests, the court may order that the Department provide or continue to provide the psychotropic 
medication to the child without additional testimony or evidence. 
§39.407(3)(d)(1). 
 
At any hearing held under §39.407(3)(d)(1), the court: 

¶ shall further inquire of the Department as to whether additional medical, mental health, 
behavioral, counseling, or other services are being provided to the child by the 
Department which the prescribing physician considers to be necessary or beneficial in 
ǘǊŜŀǘƛƴƎ ǘƘŜ ŎƘƛƭŘΩǎ ƳŜŘƛŎation condition and which the physician recommends or 
expects to provide to the child in concern with the medication; 

¶ may order additional medical consultation, including consultation with the MedConsult 
line, (866) 453-2266, at the University of Florida, if available, or require the Department 
to obtain a second opinion within a reasonable timeframe as establish by the court, not 
to exceed 21 calendar days, after such order based upon consideration of the best 
interest of the child.  The Department must make a referral for an appointment for a 
second opinion with a physician within 1 working day; 

¶ may not order the discontinuation of prescribed psychotropic medication if such order 
is contrary to the decision of the prescribing physician unless the court first obtains an 
opinion from a licensed psychiatrist, if available, or, if not available, a physician licensed 
under Chapter 458 or Chapter 459, stating that more likely than not, discontinuing the 
medication would not cause significant harm to the child; 

¶ if, however, the prescribing psychiatrist specializes in mental health care for children 
and adolescents, the court may not order the discontinuation of prescribed 
psychotropic medication unless the required opinion is also from a psychiatrist who 
specializes in mental health care for children and adolescents; 

¶ the court may order the discontinuation of prescribed psychotropic medication if a 
ŎƘƛƭŘΩǎ ǘǊŜŀǘƛƴƎ ǇƘȅǎƛŎƛŀƴ ǎǘŀǘŜǎ ǘƘŀǘ ŎƻƴǘƛƴǳƛƴƎ ǘƘŜ ǇǊŜǎŎǊƛōŜŘ ǇǎȅŎƘƻǘǊƻǇƛŎ ƳŜŘƛŎŀǘƛƻƴ 
would cause significant harm to the child due to a diagnosed non-psychiatric medical 
condition. 

§39.407(3)(d)(1). 
 

14. Burden of proof. 
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The burden of proof at any hearing held under §39.407(3)(d) shall be by a preponderance of the 
evidence.  §39.407(3)(d)(2). 
 

15. Provision of medication in advance of a court order. 

¶ LŦ ǘƘŜ ŎƘƛƭŘΩǎ ǇǊŜǎŎǊƛōƛƴƎ ǇƘȅǎƛŎƛŀƴ ŎŜǊǘƛŦƛŜǎ ƛƴ ǘƘŜ ǎƛƎƴŜŘ ƳŜŘƛŎŀƭ ǊŜǇƻǊǘ ǊŜǉǳƛǊŜŘ ōȅ 
§39.407(3)(c) that delay in providing a prescribed psychotropic medication would more 
likely than not cause significant harm to the child, the medication may be provided in 
advance of the issuance of a court order.  In such event, the medical report must 
provide the specific reasons why the child may experience significant harm and the 
nature and the extent of the potential harm.  The Department must submit a motion 
ǎŜŜƪƛƴƎ Ŏƻƴǘƛƴǳŀǘƛƻƴ ƻŦ ǘƘŜ ƳŜŘƛŎŀǘƛƻƴ ŀƴŘ ǘƘŜ ǇƘȅǎƛŎƛŀƴΩǎ ƳŜŘƛŎŀƭ ǊŜǇƻǊǘ ǘƻ ǘƘŜ ŎƻǳǊǘΣ 
ǘƘŜ ŎƘƛƭŘΩǎ D![Σ ŀƴŘ ŀƭƭ ƻǘƘŜǊ ǇŀǊǘƛŜǎ ǿƛǘƘƛƴ о ǿƻǊƪƛƴƎ Řŀȅǎ ŀŦǘŜǊ ǘƘŜ 5ŜǇŀǊǘƳŜƴǘ 
commences providing the medication to the child.  The Department shall seek the 
order at the next regularly scheduled court hearing required under this chapter, or 
with 30 days after date of the prescription, whichever occurs sooner.  If any party 
ƻōƧŜŎǘǎ ǘƻ ǘƘŜ 5ŜǇŀǊǘƳŜƴǘΩǎ ƳƻǘƛƻƴΣ ǘƘŜ ŎƻǳǊǘ ǎƘŀƭƭ Ƙƻƭd a hearing within 7 days. 
§39.407(3)(e)(1). 

 

¶ Psychotropic medications may be administrated in advance of a court order in hospitals, 
crisis stabilization units, and in statewide inpatient psychiatric programs.  Within 3 
working days after the medication is begun, the Department must seek court 
authorization as described in §39.407(3)(c).  §39.407(3)(e)(2). 

 
16. 5/CΩǎ ƻƴƎƻƛƴƎ Řǳǘȅ ǘƻ ƛƴŦƻǊƳ ǘƘŜ ŎƻǳǊǘΦ 

 
¢ƘŜ 5ŜǇŀǊǘƳŜƴǘ ǎƘŀƭƭ Ŧǳƭƭȅ ƛƴŦƻǊƳ ǘƘŜ ŎƻǳǊǘ ƻŦ ǘƘŜ ŎƘƛƭŘΩǎ ƳŜŘƛŎŀƭ ŀƴŘ ōŜƘŀǾƛƻǊŀƭ ǎǘŀǘǳǎ ŀǎ ǇŀǊǘ ƻŦ ǘƘŜ 
social services report prepared for each judicial review hearing held for a child for whom psychotropic 
medication has been prescribed or provided under 39.407(3).  As part of the information provided to 
the court, the Department shall furnish copies of all pertinent medical records concerning the child 
which have been generated since the previous hearing.  On its own motion or on good cause shown by 
any party, including any GAL, attorney, or attorney ad litem who has been appointed to represent the 
ŎƘƛƭŘ ƻǊ ǘƘŜ ŎƘƛƭŘΩǎ ƛƴǘŜǊŜǎǘǎΣ ǘƘŜ ŎƻǳǊǘ Ƴŀȅ ǊŜǾƛŜǿ ǘƘe status more frequently than required.  
§39.407(3)(f)(1). 
 

17. The court may, in the best interests of the child, order the Department to obtain a medical 
opinion addressing whether the continued use of the medication under the circumstances 
is safe and medically appropriate.  §39.407(3)(f)(2). 

 
18. 5ŜǇŀǊǘƳŜƴǘΩǎ ǊǳƭŜƳŀƪƛƴƎ ŀǳǘƘƻǊƛǘȅΦ 

 
The Department is required to have adopted rules to ensure that children receive timely access to 
clinically appropriate psychotropic medication.  The rules must include the process for determining 
ǿƘƛŎƘ ŀŘƧǳƴŎǘƛǾŜ ǎŜǊǾƛŎŜǎ ŀǊŜ ƴŜŜŘŜŘΣ ǘƘŜ ǳƴƛŦƻǊƳ ǇǊƻŎŜǎǎ ŦƻǊ ŦŀŎƛƭƛǘŀǘƛƴƎ ǘƘŜ ǇǊŜǎŎǊƛōƛƴƎ ǇƘȅǎƛŎƛŀƴΩǎ 
ŀōƛƭƛǘȅ ǘƻ ƻōǘŀƛƴ ǘƘŜ ŜȄǇǊŜǎǎ ŀƴŘ ƛƴŦƻǊƳŜŘ ŎƻƴǎŜƴǘ ƻŦ ŀ ŎƘƛƭŘΩǎ ǇŀǊŜƴǘ ƻǊ ƎǳŀǊŘƛŀƴΣ ǘƘŜ ǇǊƻŎŜŘǳǊŜǎ ŦƻǊ 
obtaining court authorization for the provision of a psychotropic medication, the frequency of medical 
ƳƻƴƛǘƻǊƛƴƎ ŀƴŘ ǊŜǇƻǊǘƛƴƎ ƻƴ ǘƘŜ ǎǘŀǘǳǎ ƻŦ ǘƘŜ ŎƘƛƭŘ ǘƻ ǘƘŜ ŎƻǳǊǘΣ Ƙƻǿ ǘƘŜ ŎƘƛƭŘΩǎ ǇŀǊŜƴǘ ǿƛƭƭ ōŜ ƛƴǾƻƭǾŜŘ 
in the treatment-planning process if their parental rights have not been terminated, and how caretakers 
ŀǊŜ ǘƻ ōŜ ǇǊƻǾƛŘŜŘ ƛƴŦƻǊƳŀǘƛƻƴ ŎƻƴǘŀƛƴŜŘ ƛƴ ǘƘŜ ǇƘȅǎƛŎƛŀƴΩǎ ǎƛƎƴŜŘ ƳŜŘƛŎŀƭ ǊŜǇƻǊǘΦ  ¢ƘŜ ǊǳƭŜǎ Ƴǳǎǘ ŀƭǎƻ 
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include uniform forms to be used in requesting court authorization for the use of a psychotropic 
medication and provide fƻǊ ǘƘŜ ƛƴǘŜƎǊŀǘƛƻƴ ƻŦ ŜŀŎƘ ŎƘƛƭŘΩǎ ǘǊŜŀǘƳŜƴǘ Ǉƭŀƴ ŀƴŘ ŎŀǎŜ ǇƭŀƴΦ 
§39.407(3)(g). 
 

 
 

Q. Residential Mental Health Treatment Facilities .  §39.407(6).  

 
1. DCF may place children in its custody in residential treatment centers for mental health 

treatment. 
 
Placement must be made pursuant to §39.407(6) and Rule 8.350 or in accordance with an order of 
involuntary examination or involuntary placement pursuant to §394.463 or §394.467. 
 
άwŜǎƛŘŜƴǘƛŀƭ ǘǊŜŀǘƳŜƴǘέ means placement for observation, diagnosis, or treatment of an emotional 
disturbance in a residential treatment center licensed under §394.875 or a hospital licensed under 
Chapter 394.  §39.407(6)(a)(1). 
 

2. When DCF believes a child in its custody is emotionally disturbed and may need residential 
treatment, an examination and suitability assessment must be conducted before 
placement of the child.  §39.407(6)(b). 

 
The assessment must be conducted by a qualified evaluator who is appointed by the Agency for Health 
Care Administration. 
 
A qualified evaluator must: 

¶ be a psychiatrist or a psychologist licensed in Florida; 

¶ have at least 3 years experience in the diagnosis and treatment of serious emotional 
disturbances in children and adolescents; and 

¶ have no actual or perceived conflict of interest with an inpatient facility or residential 
treatment center or program.  

 §39.407(6)(b). 
 

3. 5/C Ƴǳǎǘ ŦƛƭŜ ƴƻǘƛŎŜ ƻŦ ǘƘŜ ŎƘƛƭŘΩǎ ŀǎǎŜǎǎƳŜƴǘ ōȅ ŀ ǉǳŀƭƛŦƛŜŘ ŜǾŀƭǳŀǘƻǊ ǿƛǘƘ ǘƘŜ ŎƻǳǊǘ ŀƴŘ 
all parties.  Rule 8.350(a)(3). 

 
Upon the filing of such notice, the court shall appoint a GAL, if one has not already been appointed.   
§39.407(6); Rule 8.350(a)(3). 

  

¶ The GAL must be represented by an attorney at all proceedings under Rule 8.350. 
 
The court may also appoint an attorney for the child.  Rule 8.350(a)(3). 
 

4. Criteria to determine suitability for residential treatment.  
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ά{ǳƛǘŀōƭŜ ŦƻǊ ǊŜǎƛŘŜƴǘƛŀƭ ǘǊŜŀǘƳŜƴǘέ ƻǊ ά{ǳƛǘŀōƛƭƛǘȅέ means a determination concerning a child or 
adolescent with an emotional disturbance (as defined in §394.492(5)) or serious emotional disturbance 
(as defined in §394.492(6)) that each of the following criteria is met: 

¶ the child requires residential treatment; 

¶ the child is in need of a residential treatment program and is expected to benefit from 
mental health treatment; and 

¶ an appropriate, less restrictive alternative to residential treatment is unavailable.  
§39.407(6)(a)(3). 

 
A child with an άŜƳƻǘƛƻƴŀƭ ŘƛǎǘǳǊōŀƴŎŜέ is one who is diagnosed with a mental, emotional or behavioral 
disorder of sufficient duration to meet one of the diagnostic categories in the Diagnostic and Statistical 
Manual (DSM) of the American Psychiatric Association, but who does not exhibit behaviors that 
substantially interfere with or limit his or her ability to function in the family, school or community.  The 
emotional disturbance must not be considered a temporary response to a stressful situation.  The term 
does not include children meeting the criteria for involuntary placement under §394.467(1).   
§394.492(5). 
 
A child with a άǎŜǊƛƻǳǎ ŜƳƻǘƛƻƴŀƭ ŘƛǎǘǳǊōŀƴŎŜέ is one who is  

¶ diagnosed as having a mental, emotional, or behavioral disorder that meets one of the 
diagnostic criteria in the DSM, and 

¶ exhibits behaviors that substantially interfere with or limit his or her role or ability to 
function in the family, school or community, which behaviors are not considered to be a 
temporary response to a stressful situation.  The term includes children meeting the 
criteria for involuntary placement under §394.463(1). 

 
Before admission, the qualified evaluator must conduct a personal examination and assessment of the 
child and make written findings that: 

¶ the child appears to have an emotional disturbance serious enough to require 
residential treatment and is reasonably likely to benefit from the treatment; 

¶ the child has been provided with a clinically appropriate explanation of the nature and 
purpose of the treatment; 

¶ all available modalities of treatment less restrictive than residential treatment have 
been considered and a less restrictive alternative that would offer comparable benefits 
to the child is unavailable.  

 §39.407(6)(c). 
 

A copy of the written findings of the evaluation and suitability assessment must be provided to DCF and 
to the GAL, who shall have the opportunity to discuss the findings with the evaluator.  §39.407(6)(c).   
 

5. ¢ƘŜ D![ ǎƘŀƭƭ ǇǊƻǾƛŘŜ ŀ ǿǊƛǘǘŜƴ ǊŜǇƻǊǘ ǘƻ ǘƘŜ ŎƻǳǊǘ ŀƴŘ ŀƭƭ ǇŀǊǘƛŜǎ ƛƴŘƛŎŀǘƛƴƎ ǘƘŜ D![Ωǎ 
ǊŜŎƻƳƳŜƴŘŀǘƛƻƴ ŀǎ ǘƻ ǘƘŜ ŎƘƛƭŘΩǎ ǇƭŀŎŜƳŜƴǘ ƛƴ ǊŜǎƛŘŜƴǘƛŀƭ ǘǊŜŀǘƳŜƴǘ ŀƴŘ ǘƘŜ ŎƘƛƭŘΩǎ 
wishes.  Rule 8.350(a)(3). 

 
6. If DCF seeks to place the child in a residential treatment center or hospital, DCF shall 

immediately file a Motion for Placement with the court.  
 
The Motion for Placement shall include: 
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¶ a statement as to why the child is suitable for this placement; 

¶ a statement as to why less restrictive alternatives are not appropriate; 

¶ the written findings of the qualified evaluator 

¶ a statement as to whether all parties, including the child, are in agreement. 
Rule 8.350(a)(4). 

 
7. Placement may be prior to approval of the court. 

 
LŦ ǘƘŜ ǉǳŀƭƛŦƛŜŘ ŜǾŀƭǳŀǘƻǊΩǎ ǿǊƛǘǘŜƴ ŀǎǎŜǎǎƳŜƴǘ ƛƴŘƛŎŀǘŜǎ ǘƘŀǘ ǘƘŜ ŎƘƛƭŘ ǊŜǉǳƛǊŜǎ ƛƳƳŜŘƛŀǘŜ ǇƭŀŎŜƳŜƴǘ ƛƴ 
a residential treatment center or hospital and that such placement cannot wait for a hearing, DCF must 
place the child pending a hearing, unless the court orders otherwise.  Rule 8.350(5). 
 
If placement is prior to approval by the court, DCF must provide immediate notice to the court and the 
GAL upon placement along with a copy of the assessment by the qualified evaluator.  §39.407(6)(d). 
 

8. A status hearing on the Motion for Placement shall be set within 48 hours, excluding 
weekends and holidays.  Rule 8.350(7). 

 

¶ DCF shall provide notice of the date, time and place of the hearing to all parties and 
participants.  Rule 8.350(7). 
 

¶ ¢ƘŜ ŎƘƛƭŘΩǎ D![ ƻǊ ŀǘǘƻǊƴŜȅ ǎƘŀƭƭ ƴƻǘƛŦȅ ǘƘŜ ŎƘƛƭŘ ƻŦ ǘƘŜ ŘŀǘŜΣ ǘƛƳŜ ŀƴŘ ǇƭŀŎŜ ƻŦ ǘƘŜ 
hearing.  Rule 8.350(7). 
 

¶ bƻ ƘŜŀǊƛƴƎ ǎƘŀƭƭ ǇǊƻŎŜŜŘ ǿƛǘƘƻǳǘ ǘƘŜ ǇǊŜǎŜƴŎŜ ƻŦ ǘƘŜ ŎƘƛƭŘΩǎ D![ ƻǊ ŀǘǘƻǊƴŜȅΣ ǳƴƭŜǎǎ 
excused for good cause shown.  Rule 8.350(8). 
o LŦ ǘƘŜ ƘŜŀǊƛƴƎ ƻŎŎǳǊǎ ǿƛǘƘƻǳǘ ǘƘŜ D![ ƻǊ ŎƘƛƭŘΩǎ ŀǘǘƻǊƴŜȅΣ ǘƘŜ ŎƻǳǊǘ ǎƘŀƭƭ ǎŜǘ ǘƘŜ 

matter for an additional hearing within 24 hours, at which time the GAL and/or 
ŎƘƛƭŘΩǎ ŀǘǘƻǊƴŜȅ ǎƘŀƭƭ ōŜ ǇǊŜǎŜƴǘΦ 

 
LŦ ƴƻ ǇŀǊǘȅ ŘƛǎŀƎǊŜŜǎ ǿƛǘƘ 5/CΩǎ Ƴƻǘƛƻƴ, the motion may be approved by the court. 
 
If any party disagrees, including the child, the court shall set the matter for hearing within 10 working 
days. 
 

9. LŦ ǘƘŜ ŎƘƛƭŘ ŘƻŜǎ ƴƻǘ ŀƎǊŜŜ ǿƛǘƘ 5/CΩǎ Ƴƻǘƛƻƴ ǘƘŜ ŎƻǳǊǘ ǎƘŀƭƭ ŀǇǇƻƛƴǘ ŀƴ ŀǘǘƻǊƴŜȅ ǘƻ 
represent the child.  Rule 8.350(a)(6). 

 

¶ If the child appears at the status hearing not represented by an attorney the court shall 
directly inquire of the child whether he or she agrees with the motion for placement.  
Rule 8.350(a)(9). 
 

¶ If the child does not appear and is not represented, the court shall diligently pursue all 
available information to determine if the child disagrees with the motion for placement.  
Rule 8.350(a)(9). 
 



 

50 

 

¶ If counsel is not immediately available to represent the child and the court determines 
that the child will be harmed if the hearing on placement is postponed, the hearing 
may be held in the absence of counsel.  Rule 8.350(a)(10). 
 

¶ If counsel is not available at the time of the hearing, counsel shall be appointed as soon 
as practical thereafter and the court shall set an additional hearing at which time both 
counsel and the child shall be present.  Rule 8.350(a)(10). 

 
10. Presence of child.  Rule 8.350(c). 

 
¢ƘŜ ŎƘƛƭŘ ǎƘŀƭƭ ōŜ ǇǊŜǎŜƴǘ ŀǘ ŀƭƭ ƘŜŀǊƛƴƎǎ ǳƴƭŜǎǎ ǘƘŜ ŎƻǳǊǘ ŦƛƴŘǎ ǘƘŀǘ ǘƘŜ ŎƘƛƭŘΩǎ ƳŜƴǘŀƭ ƻǊ ǇƘȅǎƛŎŀƭ 
condition is such that a court appearance is not in thŜ ŎƘƛƭŘΩǎ ōŜǎǘ ƛƴǘŜǊŜǎǘǎΦ  wǳƭŜ уΦорлόŎύΦ 

¶ In such circumstances, the child shall be provided the opportunity to express his or her 
views to the court by a method deemed appropriate by the court.  Rule 8.350(c) 

 
11. Hearing on placement. 

At the hearing, the court shall consider, at a minimum, all of the following: 

¶ ōŀǎŜŘ ƻƴ ŀƴ ƛƴŘŜǇŜƴŘŜƴǘ ŀǎǎŜǎǎƳŜƴǘ ƻŦ ǘƘŜ ŎƘƛƭŘΣ ǘƘŜ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴ ƻŦ 5/CΩǎ 
representative/authorized agent that the residential treatment or hospitalization is in 
ǘƘŜ ŎƘƛƭŘΩǎ ōŜǎǘ ƛƴǘŜǊŜǎǘǎ ŀnd a showing that the placement is the least restrictive 
available alternative; 

¶ the recommendation of the GAL; 

¶ a case review committee recommendation if there has been one; 

¶ the written findings of the evaluation and suitability assessment prepared by a qualified 
evaluator; the views regarding placement in residential treatment that the child 
expresses to the court.  

Rule 8.350(a)(11). 
 
All parties shall be permitted to present evidence and witnesses concerning the suitability of the 
placement.  Rule 8.350(a)(11)(B). 
 
If the court determines that the child is not suitable for residential treatment, the court shall order 
5/C ǘƻ ǇƭŀŎŜ ǘƘŜ ŎƘƛƭŘ ƛƴ ǘƘŜ ƭŜŀǎǘ ǊŜǎǘǊƛŎǘƛǾŜ ǎŜǘǘƛƴƎ ǘƘŀǘ ƛǎ ōŜǎǘ ǎǳƛǘŜŘ ǘƻ ƳŜŜǘ ǘƘŜ ŎƘƛƭŘΩǎ ƴŜŜŘǎΦ  wǳƭŜ 
8.350(a)(11)(C). 
 

12. Within 10 days after the admission of a child to a program, an individualized plan of 
treatment shall be prepared by the residential treatment program. 

 

¶ The program director must ensure that within 10 days of admission the individualized 
plan for treatment has been provided and explained to the child to DCF and to the GAL.  
 

¶ The child must be involved in the preparation of the plan to the maximum extent 
feasible consistent with his or her ability to understand and participate. 
 

¶ ¢ƘŜ D![ ŀƴŘ ǘƘŜ ŎƘƛƭŘΩǎ foster parents must be involved to the maximum extent 
ŎƻƴǎƛǎǘŜƴǘ ǿƛǘƘ ǘƘŜ ŎƘƛƭŘΩǎ ǘǊŜŀǘƳŜƴǘ ƴŜŜŘǎΦ 
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¶ The plan must include a preliminary plan for residential treatment and aftercare upon 
completion of residential treatment. 
 

¶ The plan must include specific behavioral and emotional goals against which success of 
the treatment may be measured.   

 
13. Each month DCF must submit to the court a written report prepared by the residential 

treatment program. 
 
Within 30 days after admission and every 30 days thereafter, the residential treatment program must 
ǇǊŜǇŀǊŜ ŀ ǊŜǇƻǊǘ ŎƻƴŎŜǊƴƛƴƎ ǘƘŜ ŎƘƛƭŘΩǎ ǇǊƻƎǊŜǎǎ ƛƴŎƭǳŘƛƴƎΥ 

¶ ŀ ǊŜǾƛŜǿ ǘƘŜ ŀǇǇǊƻǇǊƛŀǘŜƴŜǎǎ ŀƴŘ ǎǳƛǘŀōƛƭƛǘȅ ƻŦ ǘƘŜ ŎƘƛƭŘΩǎ ǇƭŀŎŜƳŜƴǘ ƛƴ ǘƘŜ ǇǊƻƎǊŀƳΤ  

¶ a determination of whether the child is receiving benefit towards the treatment goals; 

¶ a determination of whether the child could be treated in a less restrictive treatment 
program; 

¶ a discharge plan for the child. 
See § 39.407(6)(f)-(g). 

 
14. wŜǾƛŜǿ ƻŦ ǘƘŜ ŎƘƛƭŘΩǎ ǇǊƻƎǊŜǎǎ ōȅ ǘƘŜ ŎƻǳǊǘΦ 

 

¶ bƻ ƭŀǘŜǊ ǘƘŀƴ о ƳƻƴǘƘǎ ŀŦǘŜǊ ǘƘŜ ŎƘƛƭŘΩǎ ŀŘƳƛǎǎƛƻƴ to the residential treatment 
ǇǊƻƎǊŀƳΣ ǘƘŜ ŎƻǳǊǘ Ƴǳǎǘ ŎƻƴŘǳŎǘ ŀ ƘŜŀǊƛƴƎ ǘƻ ǊŜǾƛŜǿ ǘƘŜ ǎǘŀǘǳǎ ƻŦ ǘƘŜ ŎƘƛƭŘΩs residential 
treatment plan. §39.407(6)(g)(2). 
o An ƛƴŘŜǇŜƴŘŜƴǘ ǊŜǾƛŜǿ ƻŦ ǘƘŜ ŎƘƛƭŘΩǎ ǇǊƻƎǊŜǎǎ ǘƻǿŀǊŘǎ ŀŎƘƛŜǾƛƴƎ ǘƘŜ Ǝƻŀƭǎ ŀƴŘ 

objectives of the treatment plan must be completed by a qualified evaluator and 
submitted to the court and all parties in writing at least 72 hours before the hearing. 
Rule 8.350(b)(2). 

o This review may take place in conjunction with a regularly scheduled judicial review. 
o If the child appears and is not represented by an attorney, the court shall directly 

inquire of the child whether he or she disagrees with continued placement.   
Rule 8.350(b)(2). 

o If the child does not appear and is not represented by an attorney, the court shall 
diligently pursue all information available to determine if the child disagrees with 
the continued placement.  Rule 8.350(b)(2). 

o If the court determines that the child disagrees with the continued placement, the 
court shall appoint an attorney for the child.  Rule 8.350(b)(2). 

     

¶ Any judicial review of a child in residential treatment must address the continued 
placement of the child in residential treatment.  §9.407(6)(g)(3). 

 

¶ After the initial 3-month reviewΣ ǘƘŜ ŎƻǳǊǘ Ƴǳǎǘ ŎƻƴŘǳŎǘ ŀ ǊŜǾƛŜǿ ƻŦ ǘƘŜ ŎƘƛƭŘΩǎ 
residential treatment plan every 90 days. §39.407(6)(h). 

 
15. If the court determines the child is not suitable for continued residential treatment, the 

court shall order DCF to place the child in the least restrictive setting that is best suited to 
meet his or her needs.  §39.407(6)(g)(4).  
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16. The parents or legal custodians of a child in an out-of-home placement remain financially 
responsible for the cost of medical treatment provided to the child.  §39.407(13). 

 

¶ After a hearing the court may order the parents/legal custodian, if financially able to do 
so, to reimburse DCF or another medical/treatment provider.  §39.407(13). 

 
The parent/legal custodian is responsible regardless of whether they consented or refused to consent to 
the treatment.  §39.407(13). 
 

 
 

R. Residency Status for Immigrant Children.   §39.5075. 
 

1. Department to report on residency status at judicial review. 
 

¶ Whenever a child is adjudicated dependent, the Department or community-based care 
provider shall determine whether the child is a citizen of the United States.  The 
Department or community-based care provider shall report to the court in its first 
judicial review concerning the child whether the child is a citizen of the United States 
and, if not, the steps that have been taken to address the citizenship or residency status 
of the child.  Services to children alleged to have been abused, neglected, or abandoned 
must be provided without regard to the citizenship of the child except where alienage or 
immigration status is explicitly set forth as a statutory condition of coverage or 
eligibility.  §39.5075(2). 
 

¶ In any judicial review report provided to the court for a child for whom the court has 
granted the order described in §39.5075(4), the court shall be advised of the status of 
the petition and application process concerning the child.  §39.5075(7). 

 
2. If the child is not a citizen the Department or community-based care provider shall include 

in the case plan developed for the child a recommendation as to whether the permanency 
plan for the child will include remaining in the United States.  If the case plan calls for the 
child to remain in the United States, and the child is in need of documentation to 
effectuate this plan, the Department or community-based care provider must evaluate the 
ŎƘƛƭŘΩǎ ŎŀǎŜ ǘƻ ŘŜǘŜǊƳƛƴŜ ǿƘŜǘƘŜǊ ǘƘŜ ŎƘƛƭŘ Ƴŀȅ ōŜ ŜƭƛƎƛōƭŜ ŦƻǊ ǎǇŜŎƛŀƭ ƛƳƳƛƎǊŀƴǘ ƧǳǾŜƴƛle 
status under federal law.  §39.5075(3). 

 
3. If the child may be eligible for special immigrant juvenile status the Department or 

community-based care provider shall petition the court for an order finding that the child 
meets the criteria for special immigrant juvenile status.  The ruling of the court on this 
petition must include findings as to the express wishes of the child, if the child is able to 
express such wishes, and any other circumstances that would affect whether the best 
interests of the child would be served by applying for special immigrant juvenile status.   
§39.5075(4). 

 
4. Petition for special immigrant juvenile status. 
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¶ No later than 60 days after an order finding that the child is eligible for special 
immigrant juvenile status and that applying for this status is in the best interest of the 
child, the Department or community-based care provider shall, directly or through 
volunteer or contracted legal services, file a petition for special immigrant juvenile 
status and the application for adjustment of status to the appropriate federal 
authorities on behalf of the child.  §39.5075(5). 
 

¶ If a petition and application have been filed and the petition and application have not 
been granted by the time the child reaches 18 years of age, the court may retain 
jurisdiction over the dependency case solely for the purpose of allowing the continued 
consideration of the petition and application by federal authorities.  Review hearings for 
the child shall be set solely for the purpose of determining the status of the petition and 
ŀǇǇƭƛŎŀǘƛƻƴΦ  ¢ƘŜ ŎƻǳǊǘΩǎ ƧǳǊƛǎŘƛŎǘƛƻƴ ǘŜǊƳƛƴŀǘŜǎ ǳǇƻƴ ǘƘŜ Ŧƛƴŀƭ ŘŜŎƛǎƛƻƴ ƻŦ ǘƘŜ ŦŜŘŜǊŀƭ 
authorities.  Retention of jurisdiction in this instance does not affect the services 
available to a young adult under §409.1451.  The court may not retain jurisdiction of the 
case after the immƛƎǊŀƴǘ ŎƘƛƭŘΩǎ ннƴŘ ōƛǊǘƘŘŀȅΦ Ϡ39.5075(6). 

 

 
 

S. Service. 

 
1. Service in dependency proceedings.   

 
Notice to parents of shelter hearingsΣ Ƴǳǎǘ ōŜ ǘƘŀǘ ǿƘƛŎƘ άōŜǎǘ ŜƴǎǳǊŜǎ ǘƘŜƛǊ ŀŎǘǳŀƭ ƪƴƻǿƭŜŘƎŜ ƻŦ ǘƘŜ 
date, time anŘ ƭƻŎŀǘƛƻƴ ƻŦ ǘƘŜ ƘŜŀǊƛƴƎΦέ  ϠϠ39.402(5), 39.502(1).  

¶ Where the identity or location of the parents/legal custodians is unknown or they evade 
service, and they are not present at the hearing, the person who attempted to provide 
notice shall advise the court, either in person or by sworn affidavit, of his/her attempts 
to provide proper notice.  §39.402(5).  

 
For all other dependency proceedings, the summons and a copy of the petition shall be served on all 
άǇŀǊǘƛŜǎΣέ other than petitioner, at least 72 hours before the hearing. The parties include: 

¶ child; 

¶ ŎƘƛƭŘΩǎ ƭŜƎŀƭ ǇŀǊŜƴǘόǎύΤ 

¶ DCF, if not the petitioner;  

¶ Guardian ad Litem, if one is appointed.     
See §39.502, 39.01(51)όŘŜŦƛƴŜǎ άǇŀǊǘƛŜǎέύΣ 39.01(50)(defines άǇŀǊǘƛŎƛǇŀƴǘǎέύΤ see also 
§61.518 (notice required before child custody decisions are made). 

 
For initial hearings, the clerk or deputy clerk issues a summons once a legally sufficient petition is filed 
and petitioner requests it.   

¶ For subsequent hearings, it is the duty of the petitioner or moving party to notify all 
parties and participants.  §39.502(3), (6); Rule 8.225(c)(3). 
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Upon first appearance before the court, each party must provide the court with a permanent mailing 
address.  The court must advise each party that this address will be the one used by the court and the 
petitioner for notice purposes unless and until it is notified otherwise.  §39.0131. 
 

¶ Service to permanent mailing address is presumed to be appropriate service.  Rule 
8.224(c); see also Rule 8.225(c)(5). 
 

¶ Service by publication is not required for dependency hearings.  
 

¶ Personal appearance in a hearing before the court eliminates the need to serve formal 
process on that person.  §39.502(2).  
 

²ƘŜǊŜ ǘƘŜ ǇŀǊŜƴǘΩǎ ƛŘŜƴǘƛǘȅ ƛǎ ǳƴƪƴƻǿƴ ƻǊ ǘƘŜ ǇŀǊŜƴǘΩǎ ƭƻŎŀǘƛƻƴ ƛǎ ǳƴƪƴƻǿƴΣ and there is no 
ǇŜǊƳŀƴŜƴǘ ƳŀƛƭƛƴƎ ŀŘŘǊŜǎǎ ƻƴ ŦƛƭŜ ǿƛǘƘ ǘƘŜ ŎƻǳǊǘΣ ǘƘŜ ǇŜǘƛǘƛƻƴŜǊ Ƴǳǎǘ ŎƻƴŘǳŎǘ ŀ άŘiligent search and 
ƛƴǉǳƛǊȅΦέ  Ϡ39.502(8); Rule 8.225(b)(1)-(2); See also Tab on Paternity Inquiry and Diligent Search, which 
contains information helpful when searching military records. 
 

¶ Petitioner must then file a sworn affidavit of diligent search and inquiry with the court.  
§39.502(8); Rule 8.225(b)(1)-(3).   
 

¶ Court must conduct a detailed inquiry, pursuant to §39.503. If the inquiry or search 
reveals the identity or location of a prospective parent, the court shall require notice of 
the hearing to that individual, as well as give him/her an opportunity to become a party, 
by filing a sworn affidavit of parenthood with the court. 
§39.503(8).  
 

¶ Court may appoint a Guardian ad Litem for the child.  §39.502(8).   
 

¶ Validity of proceeding - hƴŎŜ ǘƘŜ ŎƻǳǊǘ ŦƛƴŘǎ άŘƛƭƛƎŜƴǘ ǎŜŀǊŎƘ ŀƴŘ ƛƴǉǳƛǊȅέ ƛǎ ŎƻƳǇƭŜǘŜŘΣ 
the order adjudicating the child dependent remains valid.  §39.502(8), (10). 
 

¶ Continuing duty to search - Petitioner must continue to search for the parent and 
advise the court of its progress at every subsequent hearing, until the court excuses it 
from further search.  §39.502(9).   
 

For persons outside Florida, service of the summons and other process must be given in a manner 
άǊŜŀǎƻƴŀōƭȅ ŎŀƭŎǳƭŀǘŜŘ ǘƻ ƎƛǾŜ ŀŎǘǳŀƭ ƴƻǘƛŎŜέ ŀƴŘ Ƴŀȅ ōŜ ŀŎŎƻƳǇƭƛǎƘŜŘΥ 

¶ by personal delivery, as prescribed by Florida law; 

¶ in a manner prescribed by the laws of the state in which service is being made; 

¶ by mail, return receipt requested;   

¶ by the manner directed by the court.  Rule 8.225(a)(4); §39.502(7). 
 
Summons for arraignment must include language contained in §39.506(3).  Once properly served with 
ǎǳŎƘ ƴƻǘƛŎŜΣ ŀ ǇŜǊǎƻƴΩǎ ŦŀƛƭǳǊŜ ǘƻ ŀǇǇŜŀǊ ŎƻƴǎǘƛǘǳǘŜǎ ƘƛǎκƘŜǊ consent ǘƻ ǘƘŜ ŎƻǳǊǘΩǎ ŀŘƧǳŘƛŎŀǘƛƻƴ ƻŦ ǘƘŜ 
child as dependent.  
 

2. Service in termination of parental rights proceedings. 
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Notice of the date, time and place of the advisory hearing for the petition to terminate parental rights, 
along with a copy of the petition, must be personally served on the following: 

¶ ŎƘƛƭŘΩǎ ǇŀǊŜƴǘǎΤ 

¶ ŎƘƛƭŘΩǎ ƭŜƎŀƭ ŎǳǎǘƻŘƛŀƴǎ ƻǊ ŎŀǊŜƎƛǾŜǊǎΤ 

¶ if the parents who would be entitled to notice are dead or unknown, a living relative of 
the child, unless upon diligent search and inquiry no such relative can be found; 

¶ any person who has physical custody of the child; 

¶ any grandparent entitled to notice under §63.0425; 

¶ any prospective parent identified under the search and inquiry process identified in 
§39.503 or §39.803;  

¶ Guardian ad Litem for the child, if one was appointed.  §39.801(3); Rule 8.505. 
 
Where a party cannot be personally served or a parentΩǎ ƭƻŎŀǘƛƻƴ ƛǎ ǳƴƪƴƻǿƴΣ ŘŜǎǇƛǘŜ ŀ άŘƛƭƛƎŜƴǘ 
ǎŜŀǊŎƘΣέ ǎŜǊǾƛŎŜ ōȅ ǇǳōƭƛŎŀǘƛƻƴ ƛǎ ǊŜǉǳƛǊŜŘΦ  §§39.801(3(b), 49.011(13); Rule 8.225(a)(3)(A), 8.505(c).   
  

¶ The first date of publication of the notice of hearing to terminate parental rights must 
be at least 28 days before the hearing. The  last date of which the publication must be  
20 days before the hearing. Rule 8.225(4)(b). In the Interest of D.P., 595 So.2d 62 (Fla. 1st 
DCA 1992). 

 

Often one of the challenges with service by publication is determining what location to publish: the 
ƭƻŎŀǘƛƻƴ ǿƘŜǊŜ ǘƘŜ ǘǊƛŀƭ ǿƛƭƭ ōŜ ƘŜƭŘ ƻǊ ǘƘŜ ǇŀǊŜƴǘΩǎ ƭŀǎǘ ƪƴƻǿƴ ƭƻŎŀǘƛƻƴΦ  WǳŘƎŜǎ Ƴŀȅ ǿƛǎƘ ǘƻ Ŏƻƴǎǳƭǘ 
Mullane v. Central Hanover Bank Trust Co., 399 U.S. 306, 314 (1950), which held:  An elementary and 
fundamental requirement of due process in any proceeding which is to be accorded finality is notice 
reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the 
action and afford them an opportunity to present their objectives.  See also Rule 8.225(A) (requiring 

service on parents outside the state be in a manner reasonably calculated to give actual notice). 

 

¶ Personal appearance in a hearing before the court eliminates the need to serve formal 
process on that person.  Rule 8.225(a)(4)(D). 
 

¶ Waiver of service - The court may waive service to persons who have executed a proper 
written surrender of the child to DCF or a licensed child-placing agency.  §39.801(3)(c); 
Rule 8.505(d).   

 
²ƘŜǊŜ ǘƘŜ ǇŀǊŜƴǘΩǎ ƛŘŜƴǘƛǘȅ ƛǎ ǳƴƪƴƻǿƴ ƻǊ ǘƘŜ ǇŀǊŜƴǘΩǎ ƭƻŎŀǘƛƻƴ ƛǎ ǳƴƪƴƻǿƴΣ petitioner must conduct 
ŀ άŘƛƭƛƎŜƴǘ ǎŜŀǊŎƘ ŀƴŘ ƛƴǉǳƛǊȅΦέ  wǳƭŜ уΦннрόōύόмύ-(2); §39.803. 
 

¶ Petitioner must then file a sworn affidavit of diligent search and inquiry with the court.  
Rule 8.225(b)(1)-(3).   
 

¶ Court must conduct a detailed inquiry, pursuant to §39.803.   If the inquiry or search 
reveals the identity or location of a prospective parent, the court shall require notice of 
the hearing to that individual, as well as an opportunity to become a party, by filing a 
sworn affidavit of parenthood with the court.  §39.803(8).  
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¶ Validity of proceeding - Once  the court finds the petitioner has properly conducted a 
άŘƛƭƛƎŜƴǘ ǎŜŀǊŎƘ ŀƴŘ ƛƴǉǳƛǊȅέ, any resulting order or adjudication or disposition is 
deemed valid.  Rule 8.225(b)(5). 
 

¶ Continuing duty to search - Petitioner must continue to search for the parent and 
advise the court of its progress at every subsequent hearing, until the court excuses it 
from further search.  Rule 8.225(b)(4).   
 

Once the petition and notice of the advisory hearing have been personally served, notice of 
ǎǳōǎŜǉǳŜƴǘ ƘŜŀǊƛƴƎǎ Ƴŀȅ ōŜ ƳŀŘŜ ƻƴ ŀ ǇŀǊǘȅΩǎ ŎƻǳƴǎŜƭΦ  Rule 8.225(c)(4). 
 
Summons for advisory hearing must include language contained in §39.801(3).  Once properly served 
ǿƛǘƘ ǎǳŎƘ ƴƻǘƛŎŜΣ ǇŀǊŜƴǘΩǎ ŦŀƛƭǳǊŜ ǘƻ ŀǇǇŜŀǊ ŎƻƴǎǘƛǘǳǘŜǎ ƘƛǎκƘŜǊ consent to the court terminating his/her 
parental rights to the child.  If parent appears at advisory hearing but does not personally appear at 
ŀŘƧǳŘƛŎŀǘƻǊȅ ƘŜŀǊƛƴƎΣ ŘŜǎǇƛǘŜ ŎƻǳǊǘΩǎ ƻǊŘŜǊ ǘƘŀǘ ƘŜκǎƘŜ Řƻ ǎƻΣ ǇŀǊŜƴǘΩǎ ŦŀƛƭǳǊŜ ǘƻ ŀǇǇŜŀǊ ŎƻƴǎǘƛǘǳǘŜǎ 
his/her consent to court terminating his/her parental rights.  
 

 
 

T. Substance Abuse and Child Welfare: The Implications of Exposure of Children 
to Parental Alcohol and Other Drug Abuse.  

 
1. Substance abuse facts. 

¶ Eighty percent (80%) of all child abuse hotline reports in Florida include a parental 
substance abuse component. 
 

¶ Eleven percent (11%) (8.3 million in 1998) of all children in the United States live in 
households where at least one parent is either an alcoholic or in need of substance 
abuse treatment.  
 

¶ Children of substance abuse or alcohol abusing parents are three times more likely to be 
abused and four times more likely to be neglected than children of non-substance-
abusing parents. 
 

¶ Cocaine-exposed infants were about 1.2 weeks  younger, weighed 536g less, measured 
2.6 cm shorter and had head circumferences 1.5 cm smaller than non-exposed infants. 
Cocaine-exposed infants were also 49 times more likely to be involved with child 
protective services and 17 times more likely to be placed in foster care. 

 
2. Implications of prenatal exposure to alcohol and other drugs. 

 
Marijuana is the most widely used illicit drug and alcohol is the most widely abused drug.  Prenatal 
exposure to alcohol exceeds that of illicit drugs.  
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¶ 4.5 million (7.7%) women of childbearing age in the United States have used an illicit 
drug in the last month, including 601,000 cocaine users and 3.3 million who have used 
marijuana. Many more are heavy users of alcohol. 
 

¶ Childbearing age women comprise the majority of women who use drugs. 
 

¶ Women who use illicit drugs are twice as likely to have a premarital pregnancy than 
those who do not. 

 

¶ The majority of women entering drug treatment have minor children. 
 

¶ Effects of prenatal exposure to parental alcohol and drug abuse include: 
o Preterm delivery; 
o Miscarriage; 
o Increased risk of SIDS; 
o Abruptio placentae (premature detachment of the placenta) 
o Meconium staining (meconium is a term used to describe the mucilaginous material 

in the intestine of the full-term fetus); 
o Smaller than normal head size and low birth weight; 
o Low scores on APGAR (which assesses condition of newborns); 
o Disorganized behavioral state in the newborn which may indicate nervous system 

damage; and 
o Facial abnormalities (fetal alcohol syndrome).  

 
3. Unique child-rearing challenges for substance abuse parents.  

¶ Children experience inconsistent behaviors on the part of parents (behaving one way 
when high, one way when not).  
 

¶ Parent using any soporific drug (opiates, barbiturates, sedatives, alcohol) may neglect a 
child, including failure to keep the child clean and dry, and failure to feed on time. 
 

¶ A parent who is using any stimulant drug (amphetamine, methamphetamine, cocaine) 
or who is withdrawing from ANY drug, may be irritable and abusive. 
 

¶ Chronic abusers of alcohol and other drugs tend to lack practical skills such as 
administering medication, reading thermometers, preparing nutritious meals. They also 
tend to be unaware of psychological needs, such as the importance of interacting. 
 

¶ Methamphetamine labs are an environmental hazard.  Children exposed to the 
preparation of methamphetamine in the home are exposed to risks of fire and chemical 
poisoning in addition to all other risks. 
 

¶ The child may also have the complications of prenatal exposure to substance abuse, 
making the child more difficult to raise even for a parent that does not abuse alcohol or 
other drugs. 

 
4. Other implications. 
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¶ Children exposed to substance abuse often have language delays, perform poorly in 
school, are disorganized in behavior even at school age, and have insecure attachments. 

 

¶ wƛǎƪǎ ƻŦ ŎƻƴǘƛƴǳŜŘ ŜȄǇƻǎǳǊŜ ǘƻ άƳƻŘŜǊƴέ ŘǊǳƎǎ ǎǳŎƘ ŀǎ a5a! ŀǊŜ ǳƴƪƴƻǿƴΦ  ¢ƘŜȅ ŀǊŜ 
believed to affect the ability to form a relational bond to the child (enhancing the 
chance of insecure attachments). 
 

¶ Once the time period for bonding (birth to age 3) is past, the child may never be able to 
form relational bonds with others (further enhancing the chance of insecure 
attachments). 

 
5. Finding of dependency based on parental substance abuse. 

 
The following sections are applicable to a finding of dependency based on substance abuse of the 
parents: 
 

¶ "Abuse" means any willful act or threatened act that results in any physical, mental, or 
sexual injury or harm that causes or is likely to cause the child's physical, mental, or 
emotional health to be significantly impaired. Abuse of a child includes acts or 
omissions. §39.01(2). 
 

¶ "Harm" to a child's health or welfare can occur when any person exposes a child to a 
controlled substance or alcohol. §39.01(32)(g). Exposure to a controlled substance or 
alcohol is established by: 
o use by the mother of a controlled substance or alcohol during pregnancy when the 

child, at birth, is demonstrably adversely affected by such usage; or  
o continued chronic and severe use of a controlled substance or alcohol by a parent 

when the child is demonstrably adversely affected by such usage.  
 
Dependency may be based on a finding of prospective harm.  See E.G. v. DCF, 830 So.2d 212 (Fla. 5th 
DCA 2002).  (If the children ǿŜǊŜ ǘƻ ǊŜƳŀƛƴ ƛƴ ǘƘŜ ŎǳǎǘƻŘȅ ƻŦ ώǘƘŜ ƳƻǘƘŜǊκŦŀǘƘŜǊϐΣ ǘƘŜ ŎƘƛƭŘǊŜƴΩǎ ǇƘȅǎƛŎŀƭΣ 
mental, and emotional health would be in danger of being significantly impaired thereby placing the 
children at substantial risk of imminent abuse, abandonment, and/or neglect.  This finding is based on 
competent evidence of an ongoing [cocaine] dependence on the part of [both parents.]). 
 

6. Resources and bibliography for this section follow.  Please refer to those materials for 
additional details regarding the implications of exposure of children to parental alcohol 
and drug abuse. 

 

¶ Center on Addiction and Substance Abuse (CASA) at Columbia University, No Safe 
Haven: Children of Substance Abusing Parents, January 1999. 

¶ CASA at Columbia University, Alcohol and Other Drug Survey of State Child Welfare 
Agencies, 1998. 

¶ Charles R. Bauer et al, Acute National Effects During Pregnancy, 159 Arch. Pediatr. 
Adolesc. Med., 824, 831-833 (Sept. 2005) 

¶ Connect for Kids (www.connectforkids.org), Guidance for Grownups, The Impact of 
Substance Abuse on Foster Care, 2003.   

http://www.connectforkids.org),/
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¶ Florida Office of the State Court Administrator and the Drug Court Programs Office, 
Drug Courts and Team Work: A Prescription for Success, 2002.  

¶ KidsCountΣ /ŜƴǘŜǊ ŦƻǊ ǘƘŜ {ǘǳŘȅ ƻŦ /ƘƛƭŘǊŜƴΩǎ CǳǘǳǊŜǎ - Louis de La Parte Florida Mental 
Health Institute, University of South Florida, 2003. 

¶ Permanent Judicial Commission on Justice for Children, Fast Facts on the Developmental 
Health of Foster Children.  

¶ ¢ƘŜ {ǳōǎǘŀƴŎŜ !ōǳǎŜ ŀƴŘ aŜƴǘŀƭ IŜŀƭǘƘ {ŜǊǾƛŎŜǎ !ŘƳƛƴƛǎǘǊŀǘƛƻƴΩǎ ό{!aI{!Ωǎύ bŀǘƛƻƴŀƭ 
Clearinghouse for Alcohol and Drug Information (NCADI), Making the Link: Alcohol, 
Tobacco, and Other Drugs and Pregnancy and Adulthood, 2001. 

¶ SAMHSA, Marijuana and Your Baby: Research in Pregnancy and LactationΣέ нллмΦ 

¶ SAMHSA, Marijuana and Birth Defects, 2003.  

¶ US Department of Health and Human Services, Blending Perspectives and Building 
Common Ground: A Report to Congress on Substance Abuse and Child Protection, 1999. 

¶ b/ 5ƛǾƛǎƛƻƴ ƻŦ {ƻŎƛŀƭ {ŜǊǾƛŎŜǎ ŀƴŘ ǘƘŜ b/ CŀƳƛƭȅ ŀƴŘ /ƘƛƭŘǊŜƴΩǎ wŜǎƻǳǊŎŜ tǊƻƎǊŀƳΣ 
Supporting Families Whose Children Have Fetal Alcohol Syndrome, 1997.  

 

 
 

U. Supervised Visitation.  

 
1. A rebuttable presumption of detriment to the child is created when a parent or caregiver: 

¶ has been the subject of a report to the child abuse hotline alleging sexual abuse of any 
child as defined in §39.01(67); 
 

¶ OR has been found guilty of, regardless of adjudication, or has entered a plea of guilty or 
nolo contendre to, charges under the following statutes or substantially similar statutes 
of other jurisdictions: 
o Section 787.04 relating to removing minors from the state or concealing minors 

contrary to court order; or 
o Section 794.011 relating to sexual battery; or 
o Section 798.02 relating to lewd and lascivious behavior; or 
o Chapter 800 relating to lewdness and indecent exposure; or 
o Section 826.04 relating to incest; or 
o Chapter 827 relating to the abuse of children. 

 

¶ OR has been determined by a court to be a sexual predator as defined in §775.21 or has 
received a substantially similar designation under laws of another jurisdiction 
όάǎǳōǎǘŀƴǘƛŀƭƭȅ ǎƛƳƛƭŀǊέ Ƙŀǎ ǘƘŜ ǎŀƳŜ ƳŜŀƴƛƴƎ ŀǎ ƛƴ Ϡ39.806(1)(d)(2);  

See §39.0139(3). 
 

2. A person who meets any of the foregoing criteria may visit or have other contact with a 
child only after a hearing and an order by the court that allows the visitation or other 
contact. §39.0139(4). 

¶ The court must appoint an Attorney ad Litem or a Guardian ad Litem for the child if 
one has not already been appointed.  Any Attorney ad Litem or Guardian ad Litem 
appointed shall have special training in the dynamics of child sexual abuse.  
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§39.0139(4)(a). 
 

¶ The court may receive and rely upon any relevant and material evidence submitted, 
including written and oral reports, to the extent of its probative value in its effort to 
determine the action to be taken with regard to the child, even if these reports an 
evidence may not be competent in an adjudicatory hearing. §39.0139(4)(b). 
 

¶ If the court finds the person proves by clear and convincing evidence that the safety, 
well-being, and physical, mental, and emotional health of the child is not endangered 
by such visitation or other contact, the presumption of detriment is rebutted and the 
court may allow visitation or other contact.  The court shall enter a written order 
specifying any conditions it finds necessary to protect the child. 39.0139(4)(c). 

 

¶ If the court finds the person did not rebut the presumption of detriment, the court 
shall enter a written order prohibiting or restricting visitation or other contact with 
the child.  §39.0139(4)(d). 

 
3. Conditions of visitation. §39.0139(5). Any visitation or other contact ordered under 

§39.0139(4)(d) shall be: 

¶ supervised by a person who has previously received special training in the dynamics of 
child sexual abuse, §39.0139(5)(a); OR 
 

¶ conducted in a supervised visitation program that meets certain specified criteria.  
§39.0139(5)(b). 

 
4. Additional considerations. §39.0139(6). 

¶ If a party or participant, based on communication with the child or other firsthand 
knowledge, informs the court that a person is attempting to influence the testimony of 
the child, the court shall immediately suspend visitation or other contact.  The court 
shall then hold a hearing and determine whether it is in the best interests of the child to 
prohibit or restrict visitation or other contact. §39.0139(6)(a). 
 

¶ If a child is in therapy as a result of any of the allegations or convictions contained in 
§офΦлмофόоύόŀύ ŀƴŘ ǘƘŜ ŎƘƛƭŘΩǎ ǘƘŜǊŀǇƛǎǘ ǊŜǇƻǊǘǎ ǘƘŀǘ ǘƘŜ Ǿƛǎƛǘŀǘƛƻƴ ƻǊ ƻǘƘŜǊ ŎƻƴǘŀŎǘ ƛǎ 
ƛƳǇŜŘƛƴƎ ǘƘŜ ŎƘƛƭŘΩǎ ǘherapeutic progress, the court shall convene a hearing within 7 
business days to review the terms, conditions, or appropriateness of continued 
visitation or other contact. §39.0139(6)(b). 

 

 
 

V. Taking Testimony from Children . 

 
1. Children may be called as witnesses by any party or the court, and may be examined or 

cross-examined just as any other witness.  Rule 8.255(d)(1).   
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¶ However, the child and parents or legal custodians may be examined separately and 
apart from one another.  See §39.507(2); Rule 8.255(c).  

          
2. Additional protections can be invoked by the parties (including the Guardian ad Litem or 

ŎƘƛƭŘΩǎ ŀǘǘƻǊƴŜȅύ ƻǊ ōȅ ǘƘŜ ŎƻǳǊǘ ǘƻ ǇǊƻǘŜŎǘ ǘƘŜ ŎƘƛƭŘ ŦǊƻƳ ǘǊŀǳƳŀ ŘǳŜ ǘƻ ǘŜǎǘƛƳƻƴȅΦ  ¢ƘŜǎŜ 
methods to minimize trauma include: 

¶ in camera examination; 

¶ deposition; 

¶ videotaping; 

¶ testimony by closed-circuit television; 

¶ introduction of hearsay evidence; and 

¶ special orders relating to interviews, depositions, examination, and cross-examination.   
See §90.803(23), 92.53-92.56; Rule 8.255(d), Rule 8.245(i). 

 
3. The court may regulate the number of times a child (or person with mental retardation) is 

subject to testimony.  This may be done through such methods as: 

¶ limiting interviews; 

¶ prohibiting depositions; 

¶ requiring submission of questions prior to examination; 

¶ setting place and conditions for interviewing or conducting any other proceeding; and 

¶ permitting or prohibiting attendance of any person at a proceeding.  
See §92.55(3); Rule 8.245(i)(4). 

 
4. In ruling on a motion to protect a child under age 16 in this manner, the court shall 

consider: 

¶ age of the child; 

¶ nature of offense or act; 

¶ relationship of child to parties in the case (or defendant in criminal action); 

¶ ŘŜƎǊŜŜ ƻŦ ŜƳƻǘƛƻƴŀƭ ǘǊŀǳƳŀ ŦƻǊ ǘƘŜ ŎƘƛƭŘ ǘƘŀǘ ǿƛƭƭ ǊŜǎǳƭǘ ŀǎ ŀ ŎƻƴǎŜǉǳŜƴŎŜ ƻŦ ŀ ǇŀǊǘȅΩǎ 
όŘŜŦŜƴŘŀƴǘΩs) presence; and 

¶ any other fact that the court deems relevant.  
See §92.55(2)(a). 

 
5. In camera examination requires a motion and hearing to request that a child who is either 

under age 16 or mentally retarded be examined by the court outside of the presence of 
ƻǘƘŜǊ ǇŀǊǘƛŜǎΣ ǘƘŜ ǊŜǉǳŜǎǘ ǿƘƛŎƘ Ƴŀȅ ōŜ ŦƛƭŜŘ ōȅ ŀƴȅ ǇŀǊǘȅ ƻǊ ƻƴ ǘƘŜ ŎƻǳǊǘΩǎ ƻǿƴ ƳƻǘƛƻƴΦ  
§92.55(1); Rule 8.255(d)(2).   

 

¶ Specific written findings of fact must be made on the record by the court regarding the 
reasons for authorization of an in camera examination.  Rule 8.255(d)(2)(C).   

 

¶ Considerations for this include, but are not limited to: 
o ŎƘƛƭŘΩǎ ŀƎŜΤ 
o nature of the allegation; 
o relationship between child and alleged abuser; 
o likelihood of the child suffering emotional or mental harm from testimony in open 

court; 
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o ƭƛƪŜƭƛƘƻƻŘ ǘƘŀǘ ŎƘƛƭŘΩǎ ǘŜǎǘƛƳƻƴȅ ǿƛƭƭ ōŜ ƳƻǊŜ ǘǊǳǘƘŦǳƭ ƛŦ ƎƛǾŜƴ ƻǳǘǎƛŘŜ ǘƘŜ ǇǊŜǎŜƴŎŜ 
of other parties; 

o adverse effects of cross-examination on the child; and 
o manifest best interest of the child. 
See §92.55(2)-(3); Rule 8.255(d)(2)(C). 

 
6. Videotaped testimony is permissible for witnesses or victims under the age of 16 or who 

are mentally retarded.  §92.53; Rule 8.255(d)(2)(D).  
 

¶ ¢ƻ ǿŀǊǊŀƴǘ ǾƛŘŜƻǘŀǇŜŘ ǘŜǎǘƛƳƻƴȅΣ ǘƘŜ ŎƻǳǊǘ Ƴǳǎǘ ŦƛƴŘ ŀ άǎǳōǎǘŀƴǘƛŀƭ ƭƛƪŜƭƛƘƻƻŘ ǘƘŀǘ ŀ 
ǾƛŎǘƛƳ ƻǊ ǿƛǘƴŜǎǎΦΦΦ ǿƻǳƭŘ ǎǳŦŦŜǊ ŀǘ ƭŜŀǎǘ ƳƻŘŜǊŀǘŜ ŜƳƻǘƛƻƴŀƭ ƻǊ ƳŜƴǘŀƭ ƘŀǊƳέ ƛŦ 
required to testify in open court in the presence of alleged perpetrator.  §92.53(1). 

 

¶ Findings must be made on the record by the court.  §92.53(7); Rule 8.255(d)(2)(C).   
 

¶ However, failure to make specific findings of fact on the record, as required by §92.53, 
does not constitute fundamental error.  Feller v. State, 637 So.2d 911 (Fla. 1994).  
 

¶ If a witness is unavailable as defined in §90.804(1) and §92.53(1), the court may also 
permit videotaping of testimony. Typically, videotaping of testimony will occur prior to 
hearing, but may also occur at any other time after court grants the motion, provided 
reasonable notice has been provided to each party. §92.53(6). 

 
Particularly if there are pending criminal proceedings related to a dependency case, strict adherence to 
the procedures below is recommended: 

¶ Judge or special master must preside at videotaping unless: 
o the child is represented by counsel or Guardian ad Litem; 
o there is stipulation from representative of child, as well as each party, that the 

presence of judge or special master can be waived; and 
o the court finds at a hearing on motion for videotaping that presence of judge or 

special master is unnecessary to protect witness. 
 

¶ Unless waived, defendant/alleged perpetrator must be allowed to be present; however, 
they may be required to view the testimony through two-way mirror or another method 
allowing them to hear and see the child, but ensuring that the child cannot see or hear 
them.  To that end, communication between the alleged perpetrator and attorney can 
ōŜ ŜǎǘŀōƭƛǎƘŜŘ ǘƘǊƻǳƎƘ άŀƴȅ ŀǇǇǊƻǇǊƛŀǘŜ ǇǊƛǾŀǘŜ ƳŜǘƘƻŘΦέ 
 

¶ Any party, or the court on its own motion, may request the aid of an interpreter to assist 
in formulating methods of questioning or interpreting the answers of a child.   

 §92.53(5). 
 

7. Closed-circuit television testimony requirements for motion and hearing are similar to 
those for videotaped testimony.  §92.54(1); Rule 8.255(d)(2)(C)(iv). Specific findings must be 
made on the record, including findings of fact as to basis of ruling.  §92.54(5).  
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The only individuals who may be in the room during the taking of the closed-circuit television testimony 
are: 

¶ judge; 

¶ attorney for the state; 

¶ άŘŜŦŜƴŘŀƴǘέ όǇŀǊŜƴǘ ƻǊ ƭŜƎŀƭ ŎǳǎǘƻŘƛŀƴύΤ 

¶ άŘŜŦŜƴŘŀƴǘΩǎέ ŀǘǘƻǊƴŜȅΤ 

¶ operators of closed-circuit television equipment; 

¶ interpreter; and 

¶ ƻƴŜ ƻǘƘŜǊ ǇŜǊǎƻƴ ǿƘƻ άƛƴ ǘƘŜ ƻǇƛƴƛƻƴ ƻŦ ǘƘŜ ŎƻǳǊǘΣ ŎƻƴǘǊƛōǳǘŜŘ ǘƻ ǘƘŜ ǿŜƭƭ-being of the 
ŎƘƛƭŘΦΦΦ ŀƴŘ ǿƘƻ ǿƛƭƭ ƴƻǘ ōŜ ŀ ǿƛǘƴŜǎǎ ƛƴ ǘƘŜ ŎŀǎŜΦέ  

 §92.54(3). 
 
Parents or legal custodians may be required by the court to view the testimony from the courtroom or 
another location, as the court must ensure that the parent or legal custodian be able to see and hear 
testimony, without the child seeing or hearing parent or legal custodian.   
 

¶ ¢ƘŜ ŎƻǳǊǘ Ƴǳǎǘ ŀƭǎƻ ŜƴǎǳǊŜ ǘƘŀǘ ǇŀǊŜƴǘǎ ƻǊ ƭŜƎŀƭ ŎǳǎǘƻŘƛŀƴǎ ƘŀǾŜ άƛƳƳŜŘƛŀǘŜ ŀƴŘ ŘƛǊŜŎǘ 
ŎƻƳƳǳƴƛŎŀǘƛƻƴ ǿƛǘƘ ŎƻǳƴǎŜƭΣέ ǿƘƛŎƘ Ŏŀƴ ōŜ ŜǎǘŀōƭƛǎƘŜŘ ǘƘǊƻǳƎƘ ŀǇǇǊƻǇǊƛŀǘŜ ŜƭŜŎtronic 
methods upon request.  §92.54(4).    

 
Parties must choose either testimony by videotape or testimony by closed-circuit television, as 
videotape testimony is inadmissible in a proceeding where the witness has testified by the use of closed 
circuit television.  §92.53(6). 
 

8. Introduction of hearsay evidence. 

¶ RegŀǊŘƭŜǎǎ ƻŦ ǘƘŜ ŎƘƛƭŘΩǎ ŀǾŀƛƭŀōƛƭƛǘȅ ǘƻ ǘŜǎǘƛŦȅΣ ǎǘŀǘŜƳŜƴǘǎ ƻŦ ŎƘƛƭŘ ǾƛŎǘƛƳǎ ŀǊŜ 
permissible as evidence within strict guidelines. §90.803(23).   
 

¶ The specific exception applies when: 
o the statement is made by a child victim describing any act of neglect, abuse or 

sexual abuse, the offense of child abuse or aggravated child abuse, or any offense 
involving an unlawful sexual contact, act, intrusion, or penetration performed in the 
presence of, with, by, or on the declarant child, which is not otherwise admissible, 
and  

o the child is of a physical, mental, emotional, or developmental age of 11 or less. 
See §90.803(23)(a). 

 

¶ The court must make findings regarding the grounds for admission of the statement on 
the record.  §90.803(23)(c). 
 

¶ The court must find that the time, content, and circumstances of the statement are 
sufficiently reliable.  §90.803(23)(a)(1); See In the Interest of D.P., 709 So.2d 633 (Fla. 2d 
DCA 1998).   

 

¶ In making that determination, the court may consider items such as the following: 
o mental and physical age and maturity of the child; 
o nature and duration of the abuse or offense; 
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o relationship of child to offender; 
o reliability of assertion; 
o reliability of child victim; and 
o any other factor deemed appropriate by the court. Other factors include, but are 

not limited to:  
Á ŀ ŎƻƴǎƛŘŜǊŀǘƛƻƴ ƻŦ ǘƘŜ ǎǘŀǘŜƳŜƴǘΩǎ ǎǇƻƴǘŀƴŜƛǘȅΣ  
Á whether statement was made at the first available opportunity following the 

incident,  
Á whether the statement was elicited in response to questions posed by adults,  
Á the mental state of the child,  
Á whether child used terminology unexpected of one of a similar age,  
Á ability of child to distinguish between reality and fantasy,  
Á vagueness of accusations,  
Á potential motive or lack thereof to fabricate a statement,  
Á the possibility of improper influence by participants to a domestic dispute, and 
Á contradictions within the statement, and the like.  

§90.803(23)(a)(1); see also State v. Townsend, 635 So.2d 949 (Fla. 1994).  
 

¶ Further, the child must either: 
o testify, or  
o ōŜ ŦƻǳƴŘ άǳƴŀǾŀƛƭŀōƭŜέ ǇǳǊǎǳŀƴǘ ǘƻ Ϡ90.804(1), provided there is other 

corroborative evidence of the abuse or offense.  
§90.803(23)(a)(2). 

 

¶ While corroborative evidence is required under §90.803(23)(a)(2), exactly how much is 
unclear. See Thomas v. State, 760 So.2d 1138 (Fla. 5th DCA 2000); In the Interest of C.W., 
681 So.2d 1181 (Fla. 2d DCA 1996).   
 

¶ Proper corroborative evidence has been known to include such items as physical 
evidence of abuse, statements from defendant, and similar fact evidence from a source 
other than the child victim. 

 

¶ See also ½ƳƛƧŜǿǎƪƛ ǾΦ .Ωbŀƛ ¢ƻǊŀƘ /ƻƴƎǊŜƎŀǘƛƻƴ ƻŦ .ƻŎŀ wŀǘƻƴΣ LƴŎΦ, 639 So.2d 1022 (Fla. 
4th DCA 1994) (finding that medical opinions that child exhibited signs of sexual abuse 
ǿŜǊŜ ǎǳŦŦƛŎƛŜƴǘ ŜǾƛŘŜƴŎŜ ǘƻ ŎƻǊǊƻōƻǊŀǘŜ ŎƘƛƭŘΩǎ ƘŜŀǊǎŀȅ ǎǘŀǘŜƳŜƴǘύΤ R.U. v. DCF, 777 
So.2d ммро όCƭŀΦ пǘƘ 5/! нллмύ όǎǘŀǘƛƴƎ ǘƘŀǘ ŎƘƛƭŘΩǎ ƻǘƘŜǊ ƻǳǘ-of-court statements were 
not other corroborative evidence, but admissions by the defendant could be); Reyner v. 
State, 745 So.2d 1071 (Fla. 1st DCA 1999) (allowing statements to the police by the 
ŘŜŦŜƴŘŀƴǘ ǘƻ ōŜ ǳǎŜŘ ǘƻ ŎƻǊǊƻōƻǊŀǘŜ ŎƘƛƭŘΩǎ ƘŜŀǊǎŀȅ ǎǘŀǘŜƳŜƴǘǎύΤ Perez v. State, 536 
So.2d нлс όCƭŀΦ мфууύ όŀƭƭƻǿƛƴƎ ŘŜŦŜƴŘŀƴǘΩǎ ŀŘƳƛǎǎƛƻƴ ǘƻ ǇƻƭƛŎŜ ǘƻ ōŜ ǳǎŜŘ ŀǎ 
corroborative evidence); Jones v. State, 728 So.2d 788 (Fla. 1st DCA 1999) (finding that 
ǎƛƳƛƭŀǊ ŦŀŎǘ ŜǾƛŘŜƴŎŜ ƻŦ ŘŜŦŜƴŘŀƴǘΩǎ ƻǘƘŜǊ ŎƻƴŘǳŎǘ ŎƻǳƭŘ ōŜ ǳǎŜŘ ǘƻ ŎƻǊǊƻōƻǊŀǘŜ ŎƘƛƭŘΩǎ 
hearsay statement regarding occurrence of abuse). 
o On the other hand, a ǇǎȅŎƘƻƭƻƎƛǎǘΩǎ ƻǇƛƴƛƻƴ ǘƘŀǘ άǎƻƳŜǘƘƛƴƎ ŘƛŘ ƻŎŎǳǊέ ōŀǎŜŘ ƻƴ 

observed and reported behaviors was not sufficient to amount to corroborative 
evidence.  See Doe v. Broward County School Board, 744 So.2d 1068, 1071 (Fla. 4th 
DCA 1999).   



 

65 

 

o Also, statements by an alleged perpetrator that merely place him in proximity to the 
child (as opposed to details within denials that are directly related to the 
ƳƛǎŎƻƴŘǳŎǘύΣ ƘŀǾŜ ōŜŜƴ ŦƻǳƴŘ ƛƴǎǳŦŦƛŎƛŜƴǘ ǘƻ ŎƻǊǊƻōƻǊŀǘŜ ŎƘƛƭŘΩǎ ǘŜǎǘƛƳƻƴȅΦ  See 
Ghelichkhani v. State, 765 So.2d 185 (Fla. 4th DCA 2000). 

           

¶ In addition to the requirements for unavailability in §90.804(1), a determination of 
unavailability for this exception must include a finding that ǘƘŜ ŎƘƛƭŘΩǎ ǇŀǊǘƛŎƛǇŀǘƛƻƴ ƛƴ 
the hearing would result in a substantial likelihood of severe emotional or mental 
harm, which is a more rigorous standard than that required for videotaped or closed 
circuit television testimony (which is a substantial likelihood of moderate emotional or 
mental harm.  §90.803(23)(a)(1).    

 

¶ ! ŎƘƛƭŘ Ƴŀȅ ōŜ ŘŜŜƳŜŘ άǳƴŀǾŀƛƭŀōƭŜέ ǇǳǊǎǳŀƴǘ ǘƻ ǘƘŜ άŜȄƛǎǘƛƴƎ ǇƘȅǎƛŎŀƭ ƻǊ ƳŜƴǘŀƭ ƛƭƭƴŜǎǎ 
ƻǊ ƛƴŦƛǊƳƛǘȅέ exception contained in §флΦулпόмύ ŘǳŜ ǘƻ ǘƘŜ άŎƘƛƭŘΩǎ ŀƎŜ ŀƴŘ ƭŀŎƪ ƻŦ 
ǳƴŘŜǊǎǘŀƴŘƛƴƎ ŀǎ ǘƻ ǘƘŜ Řǳǘȅ ƻǊ ƻōƭƛƎŀǘƛƻƴ ǘƻ ǘŜƭƭ ǘƘŜ ǘǊǳǘƘΦέ  State v. Townsend, 635 
So.2d 949 (Fla. 1994). 

 

¶ While, in a criminal action, there is a requirement for special notice to defendant no 
later than 10 days prior to trial that a hearsay statement will be offered as evidence, 
ǘƘŜǊŜ ƛǎ ƴƻ ƴƻǘƛŎŜ ǊŜǉǳƛǊŜƳŜƴǘ ŦƻǊ ǳǎŜ ƻŦ ŎƘƛƭŘ ǾƛŎǘƛƳΩǎ ƻǳǘ-of-court statement in a 
dependency proceeding, as long as the other requirements have been met.  
§90.803(23)(b). 

 

 
 

W. Unified Family Court . 

 

1. History.   

 

Lƴ мффмΣ ǘƘŜ [ŜƎƛǎƭŀǘǳǊŜΩs Commission on Family Courts issued its report pursuant to the legislative 
directive to  

¶ develop specific guidelines for the implementation of a family law division within each 
judicial circuit;   

¶ provide recommendations for statutory, rule and organizational changes;  and  

¶ recommend necessary support services. 

 

In addition to recommending that circuits create family law divisions, the Commission emphasized the 
necessity of providing support services, additional judicial and court personnel, and developing criteria 
for assignment of family law judges.  The primary impetus of these recommendations was the 
protection of children in court and the improved resolution of family problems. 

 

Following the Commission's recommendations, the Florida Supreme Court issued an opinion in 1991 
approving the recommendations of the Commission. In Re Report of Commission on Family Courts, 588 
So.2d русΣ рут όCƭŀΦ мффмύΦ  όάCŀƳƛƭȅ /ƻǳǊǘǎ LέύΦ  The Commission's report is detailed and is set forth in 
part in Family Courts I, including the need for "proper resources" to fulfill their responsibilities, including 
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"domestic violence assistance programs;  guardians ad litem to represent dependent children and 
children in contested custody cases;  home assessment services;  sufficient staff to operate  
enforcement of support services;  and case coordination/receptionist staff."  Id. at 588-89.  

 

In 1994, the Court issued a second opinion In re Report of the Commission on Family Courts, 633 So.2d 
мп όмффпύόάCŀƳƛƭȅ /ƻǳǊǘǎέ LLύ Ϧǘƻ Ŧǳrther refine and implement the family court divisions of the circuit 
courts."  Id. at 16.  The Court emphasized the goal of a family court was to establish a "comprehensive 
approach coordinating all judicial efforts in cases affecting the same family, regardless of the sometimes 
necessary geographical separation of courthouse facilities or the manner in which dockets for different 
types of cases are structured and managed."  Id. at 17.  The Court emphasized that trial courts must 
coordinate and maximize court resources, such as guardians ad litem, mediation, law clerks, and 
computer systems, for the benefit of children and families in litigation and establish necessary linkages 
with community-based resources, including substance abuse treatment counseling, specialized training 
and parenting courses, and social services. 

 

This opinion created the Family Court Steering Committee, which was tasked with identifying the 
guiding principles and recommendations for a model family court in Florida. 

  

Following several years of study, the Family Court Steering Committee filed its recommendations with 
the Supreme Court.  In May 2001 the Court issued its unanimous opinion in In re Report of Steering 
Committee, 794 So.2d рму όCƭŀΦ нллмύΦ  όάCŀƳƛƭȅ /ƻǳǊǘǎέύ.   

 

2. Guiding Principles.  The opinion recites twelve guiding principles of a family court as a 
foundation for defining and implementing a model family court, among those: 

 

¶ Children should live in safe and permanent homes.      

               

¶ The needs and best interests of children should be the primary consideration of any 
family court.      

                      

¶ All persons, whether children or adults, should be treated with objectivity, sensitivity, 
dignity and respect.    

                 

¶ Cases involving inter-related family law issues should be consolidated or coordinated to 
maximize use of court resources to avoid conflicting decisions and to minimize 
inconvenience to the families. 

 

¶ A key part of the family court process should be establishment of processes that 
attempt to address the family's interrelated legal and non-legal problems to produce 
results that improve the family's functioning. The process should empower families 
through skills development, assist them to resolve their own disputes, provide access to 
appropriate services, and offer a variety of dispute resolution forums where the family 
can resolve problems without additional emotional trauma. 
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¶ Wherever possible, parties and their attorneys should be empowered to select 
processes for addressing issues in their cases that are compatible with the family's 
needs, financial circumstances, and legal requirements.       

        

¶ The court is responsible for managing its cases with due consideration of the needs of 
the family, the litigants, and the issues presented by the case.    

             

¶ There should be a means of differentiating among cases so that judicial resources are 
conserved and cases are diverted to non-judicial and quasi-judicial personnel for 
resolution, when appropriate and consistent with the ends of justice.         

           

¶ Trial courts must coordinate and maximize court resources and establish linkages with 
community resources. 

 

¶ The court's role in family restructuring is to identify services and craft solutions that are 
appropriate for long-term stability and that minimize the need for subsequent court 
action. 

¶ Court services should be available to litigants at a reasonable cost and accessible 
without economic discrimination. 

 

¶ Courts should have well trained and highly motivated judicial and non-judicial 
personnel.                         

 

3. Types of cases included.  In its Family Courts IV opinion, the Court specified the enumerated 
cases that "shall be included within the family division of each circuit," 794 So.2d at 525, 
and reiterated that the type of cases included were consistent with our precedent.  "Indeed, 
broad jurisdiction over all problems involving a single family is one of the key components of 
a unified court."  Id. These cases include all the cases we traditionally refer to as "family 
cases" and include:  

¶ dissolution of marriage 

¶ division and distribution of property arising out of a dissolution of marriage 

¶ annulment 

¶ support unconnected with dissolution of marriage 

¶ paternity 

¶ child support 

¶ URESA/UIFSA 

¶ custodial care of and access to children 

¶ adoption 

¶ name change 

¶ declaratory judgment actions related to premarital, marital, or postmarital agreements 

¶ civil domestic and repeat violence injunctions 

¶ juvenile dependency 

¶ termination of parental rights 

¶ juvenile delinquency 

¶ emancipation of a minor 
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¶ CINS/FINS 

¶ truancy 

¶ modification and enforcement of orders entered in these cases. 

 

4. One family, one judge and one family, one team.  The model recognizes the importance of 
coordinating multiple cases involving one family, whether that is accomplished by the "one 
family, one judge" or the "one family, one team" approach, in order to both maximize 
resources and minimize the likelihood of inconsistent orders and conflicting approaches. 

 

5. Coordination of cases.  Pending family cases are coordinated and managed by a staff 
member or team of staff members to facilitate the delivery of appropriate social services, 
maximize judicial resources, avoid conflicting court orders, and prevent multiple court 
appearances by the parties on the same issues.  The judge's role of performing these non-
judicial duties and providing continuity to the family is shifted to a staff member or team of 
staff.  Thus, judges should be able to conserve their time and energy for resolving issues 
properly determined by the adversary process and fashioning appropriate remedies.  

 

 Notice of Related Cases. The petitioner in a family case shall file with the court a notice 
of related cases, if related cases are known or reasonably ascertainable. A case is related 
when: 

¶ it involves any of the same parties, children, or issues and it is pending at the time the 
party files a family case; or 

¶ ƛǘ ŀŦŦŜŎǘǎ ǘƘŜ ŎƻǳǊǘΩǎ ƧǳǊƛǎŘƛŎǘƛƻƴ ǘƻ ǇǊƻŎŜŜŘΤ ƻǊ 

¶ an order in the related case may conflict with an order on the same issues in the new 
case; or 

¶ an order in the new case may conflict with an order in the earlier litigation. Rule of 
Judicial Administration 2.545(d)(1). 

 

For additional information regarding Unified Family Court, please contact the Office of the State Courts 
Administrator, Office of Court Improvement, 500 South Duval Street, Tallahassee, Florida 32399-1900 or 
call (850) 414- 1507. 
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SHELTER HEARING AT A GLANCE 

 

 

RELEVANT STATUTES & 

RULES 
Florida Statutes §§39.395 - 39.402. 
Rules of Juvenile Procedure 8.305.   

PURPOSE OF HEARING 

A non-adversarial hearing at which the court determines if probable cause 
exists to remove a child or keep a child in shelter status pending further 
investigation of the case and whether removal can be avoided through 
reasonable efforts by DCF.  §§39.01(69), 39.402(1). 
The shelter hearing is comparable to a first appearance in criminal court, except 
that at the shelter hearing the parents have the right to be heard and present 
evidence.  
§39.402(5)(b)(1).  

TIME FRAME 

Hearing within 24 hours of removal.  §§39.402(8)(a), 39.401(3). 
 
If a judge other than the juvenile judge conducts the hearing, the juvenile judge 
must review the case within 2 working days.  §39.402(12); Rule 8.305(b)(11). 
 
Under certain circumstances the hearing may be continued for up to 72 hours, 
but child remains in shelter.   
§39.402(5)(b)(2). 

BURDEN OF PROOF 
Standard of proof for probable cause is that which is necessary for an arrest 
warrant.  Rule 8.305(b)(3). 

RULES OF EVIDENCE The court may hear all relevant material evidence.  
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SHELTER HEARING CHECKLIST 

 

A. Generally. 

 Explain purpose of hearing. 

 Swear in the parties. 

 Identify those present and their relationship to the case, and conduct paternity inquiry if 
necessary. 

 Determine whether parties were properly served. 

 As to any identified absent parent, determine whether a diligent search was completed by 
DCF. 

 Appoint a Guardian ad Litem if one has not yet been appointed. 
 

B. wŜǾƛŜǿ 5/CΩǎ ŜŦŦƻǊǘǎ ǘƻ ƭƻŎŀǘŜ ŀƴŘ ŀŘǾƛǎŜ ŀōǎŜƴǘ ǇŀǊŜƴǘ ƻŦ ƘŜŀǊƛƴƎΦ 
 
C. Advise of right to legal counsel.  §39.013(9). 

 Ascertain if right to counsel is understood. 

 If indigent, appoint counsel. 

 If counsel is waived, determine if waiver is knowing, intelligent, and voluntary. 
 
D. Determine from petition and other evidence (if offered) whether there is probable cause to 

believe that: 

 The child has been abused, neglected, or abandoned, or is suffering from or is in imminent 
danger of illness or injury as a result of abuse, neglect, or abandonment; 

 The parent or legal custodian of the child has materially violated a condition of placement 
imposed by the court; or 

 The child has no parent, legal custodian, or responsible adult relative immediately known 
and available to provide supervision and care.  
§39.402(1)(a)-(c). 

 
E. Make specific finding of fact regarding necessity for removal and that reasonable efforts to 

prevent removal or alternatively, that DCF is not required to make such efforts. 
 
F. Determine whether remaining in the home is contrary to the welfare of the child.  

§39.402(8)(h)(3). 
 
G. Determine whether placement in shelter is in the best interests of the child.  §39.402(8)(h)(2). 
 
H. If child is removed, determine placement. 
 
I. If child is removed, order visitation unless not in best interest of the child.  §39.402(9). 
 
J. If child is removed, order parents to pay child support.  §39.402(11)(a). 

 {ŜŜ ŀǇǇŜƴŘƛȄ ǘƛǘƭŜŘΣ άaƻŘŜƭ ŦƻǊ /ƘƛƭŘ {ǳǇǇƻǊǘ ƛƴ 5ŜǇŜƴŘŜƴŎȅ /ŀǎŜǎΦέ 
 

 
K. Medical information must be provided to the department. §39.402(11)(b). 
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L. Have parties provide permanent mailing address. 

 Advise parties the court will use the address for notice purposes until notified otherwise in 
writing.  §39.402(8)(g). 

 
M. Advise parents of the importance of their active participation in all proceedings.  Rule 

8.305(b)(6)(d). 
 
N. DCF shall make voluntary services available to parents/legal custodians who request them. 
 
O. Have parents disclose relative placements and placements of previously adopted siblings, if 

any. §§39.402(17), 39.401(3)(b); Rule 8.305(b)(9). 
 
P. Advise parents of termination of parental rights if they do not substantially comply with the 

case plan. §39.402(18); Rule 8.305(b)(10). 
 
Q. Set next hearing: Arraignment §39.506. 

 28 days from shelter hearing; or 

 If demand for early filing is made: 7 days from filing of petition. 

 Set case planning conference (providing date, time and location). 
 
R. Requirements for written order. 

 Identification of parties present.   §39.402(8)(h). 

 DCF made a good faith effort to locate absent parent.   
 §39.402(5)(a). 

 Findings regarding indigency and appointment or waiver of counsel.   
§39.013(9). 

 Probable cause for removal exists, based on criteria in §39.402(8)(h)(1). 

 Available services will not eliminate need for placement. 
 §39.402(8)(h)(3). 

 Reasonable efforts to prevent/eliminate need for removal or continued removal were made 
by DCF.  §§39.402(8)(h)5; 39.402(10)(a). 

 Placement in shelter is necessary to protect the child based on criteria in  
§39.402(1),(2).  

 Placement in shelter is in ǘƘŜ ŎƘƛƭŘΩǎ ōŜǎǘ ƛƴǘŜǊŜǎǘǎΦ  Ϡ39.402(8)(h)(2). 

 Remaining in the home is contrary to the welfare of the child because the home situation 
ǇǊŜǎŜƴǘǎ ŀ ǎǳōǎǘŀƴǘƛŀƭ ŀƴŘ ƛƳƳŜŘƛŀǘŜ ŘŀƴƎŜǊ ǘƻ ǘƘŜ ŎƘƛƭŘΩǎ ǇƘȅǎƛŎŀƭΣ ƳŜƴǘŀƭ ƻǊ emotional 
health or safety.  §39.402(8)(h)(3). 

 Based on allegations in the petition, there is probable cause that the child is dependent.   
§39.402(8)(c)4; Rule 8.305(b)(2). 

 Require parents to provide financial information necessary to calculate child support.   
§ 39.402(11)(a). 

 Parties notified in writing of date/time/location of next hearing and of the importance of 
their active participation.  §39.402(8)(h)(6). 

 Determination of why services are not available.  §39.402(10)(b). 
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COLLOQUY: SHELTER HEARING WITH PARENT APPEARING 

Note: Please use this colloquy in conjunction with the Shelter Hearing Checklist. Do not rely on the 
Ŏƻƭƭƻǉǳȅ ŀƭƻƴŜΤ ǊŜŦŜǊ ŀƭǎƻ ǘƻ ǘƘŜ ŎƘŜŎƪƭƛǎǘ ŀƴŘ ƛƴŦƻǊƳŀǘƛƻƴ ŘƛǎŎǳǎǎŜŘ ƛƴ ǘƘŜ ά{ƘŜƭǘŜǊ IŜŀǊƛƴƎέ ǎŜŎǘƛƻƴ ƻŦ 
the benchbook. 

  

Swear in all witnesses.   Explain Purpose of Hearing. 
 
1. Ask all persons present at the hearing to identify themselves for the record. 
 
2. Ask the Parent(s) to state their full name(s) and address(es). 
 
3. Inform the Parent(s) of the following: You have the right to be represented by an attorney at 

each hearing.  If you are indigent, you have the right to have an attorney appointed for you by 
the court.  (Note: waivers of counsel must be on the record and must be knowing, intelligent, and 
voluntary.) 

 
4. Appoint Counsel: If the parent is eligible for appointed counsel and requests appointed counsel, 

appoint one.  If the parent is ineligible or knowingly, intelligently, and voluntarily waives 
counsel, ask if the parent wants to proceed pro se or hire a private attorney. (Note: Explain what 
άǇǊƻ ǎŜέ ƳŜŀƴǎΦύ 

 
5. Order the following: The parent(s) are hereby ordered to provide the Court with a permanent 

mailing address.  
 
6. Ask Parent(s) the following:  

a. Do you understand that the address you provide will be used by the Court and the 
Department to provide you with notice of all court hearings and Orders? 

b. Do you understand that this address will be used until you notify the Department and the 
Court in writing of a new mailing address? 

c. Do you understand that an Affidavit and Petition to Shelter requesting the state to shelter 
your child(ren) has been filed against you? 

d. Were you given a copy of the Shelter Petition? 
e. Has paternity of the child been established? (If applicable) 

 
7. Appoint the GAL: The Guardian Ad Litem is hereby appointed to represent the child(ren).  (If no 

Guardian Ad Litem was previously appointed, appoint one.) 
 
8. Ask the Department the following:  

a. What reasonable efforts has the Department made to eliminate the need for removal of the 
child(ren) from the home?  (Ask about what services have been offered.) 

b. Does the Department have any additional evidence to present, other than what is set forth 
in the Affidavit? 

c. What efforts were made to locate the parents who are not present at the hearing and to 
ƴƻǘƛŦȅ ǘƘŜƳ ƻŦ ǘƘŜ ŎƘƛƭŘΩǎ ǊŜƳƻǾŀƭΚ 

 
9. Conduct an evidentiary hearing; allow all witnesses to testify. 
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10. Make a Probable Cause determination.  (If Probable Cause is found proceed to next question; 

otherwise, dismiss the Shelter Petition and order the child(ren) to be returned.) 
 
11. Ask the Department and Parent(s): Is the child(ren) placed with a relative?  If no, are there 

relatives who might be considered as placements for the child(ren)?   
 
12. Inform the Parents:  

a. You (Parent(s)) shall provide the court and all parties identification and location information 
regarding the relatives. You also have a continuing duty to inform the Department of any 
relative who should be considered for placement. 

b. If you (Parent(s)) fail to substantially comply with the case plan, your parental rights may be 
terminated and the ŎƘƛƭŘόǊŜƴύΩǎ ƻǳǘ-of-home placement may become permanent. 

c. You (Parent(s)) shall bring proof of income to the arraignment hearing. 
d. You (Parent(s)) shall provide all known medical information to the department. 

 
13. Ask the Department: What type of visitation does the Department recommend? (Court must 

order visitation, including frequency and parameters of visitation, unless there is a showing by 
clear and convincing evidence that visitation is ƴƻǘ ƛƴ ŎƘƛƭŘΩǎ ōŜǎǘ ƛƴǘŜǊŜǎǘΦύ 

 
14. Address child support: {ŜŜ ŀǇǇŜƴŘƛȄ ǘƛǘƭŜŘΣ άaƻŘŜƭ ŦƻǊ /ƘƛƭŘ {ǳǇǇƻǊǘ ƛƴ 5ŜǇŜƴŘŜƴŎȅ /ŀǎŜǎΦέ 

 
15. Set next hearing: An Arraignment Hearing is hereby set for: (Date and Time) (Must be set within 

30 days and parents must be ordered to appear at that time and place and advised the Court as 
to who will enter a Consent to Dependency on their behalf if they fail to appear.) 
 

16. Set mediation and/or case plan conference: A mediation is hereby set for: (Date and Time) 
(Some circuits may use mediation as a case plan conference.)  A case plan conference is hereby 
set for: (Date and Time) (Some circuits may use mediation as a case plan conference.) 
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SHELTER HEARING 

 

A. Generally . 

 
1. Explain purpose of hearing. 

 
The shelter hearing is a non-adversarial hearing which takes place within 24 hours of removal.  
§§офΦплнόуύόŀύΣ офΦплмόоύΦ  ¢ƘŜ ŎƻǳǊǘ ŎƻƴǎƛŘŜǊǎ 5/CΩǎ ŀŦŦƛŘŀǾƛǘ ŀƴŘ ǇŜǘƛǘƛƻƴ ŀƴŘ ƻǘƘŜǊ ŜǾƛŘŜƴŎŜΣ ƛŦ 
presented, to determine if probable cause exists to remove a child or keep a child in shelter status 
pending further investigation of the case.  §39.402(1).  
 
The shelter hearing is comparable to a first appearance, except that parents have the right to be heard 
and present evidence.  §39.402(5)(b)(1). 
 
ά{ƘŜƭǘŜǊέ ƛǎ ǘŜƳǇƻǊŀǊȅ ǇƭŀŎŜƳŜƴǘ ŦƻǊ ǘƘŜ ŎƘƛƭŘ ǿƛǘƘ ŀ ǊŜƭŀǘƛǾŜ ƻǊ ƴƻƴ ǊŜƭŀǘƛǾŜΣ ƻǊ ƛƴ ŀ ƭƛŎŜƴǎŜŘ ƘƻƳŜ ƻǊ 
facility, for the temporary care of the child who is alleged to be or has been found to be dependent, 
pending disposition before or after adjudication.  §39.01(68). 
 
ά{ƘŜƭǘŜǊ ƘŜŀǊƛƴƎέ ƳŜŀƴǎ ŀ ƘŜŀǊƛƴƎ ƛƴ ǿƘƛŎƘ ǘƘŜ ŎƻǳǊǘ ŘŜǘŜǊƳƛƴŜǎ ǿƘŜǘƘŜǊ ǇǊƻōŀōƭŜ ŎŀǳǎŜ ŜȄƛǎǘǎ ǘƻ ƪŜŜǇ 
a child in shelter status pending further investigation of the case.  §39.01(69). 
 

2. Swear in the parties. 
 

3. Identify those present and their relationship to the case.   
   See  General  Issues Section M, Parties and Participants. 

 

¶ Require interested persons present to state on the record the names, addresses and 
relationships of all parents, prospective parents and next of kin of the child.   
§39.402(8)(b).  

 

¶ Conduct paternity inquiry for each child if paternity has not been established.  See Tab, 
Paternity Inquiry and Diligent Search. 

 
4. Taking a child into custody. 

 
By statute, DCF shall place a child in shelter (prior to the court hearing) when it has probable cause to 
believe that: 

¶ the child has been abused, neglected, or abandoned, or is suffering from or is in 
imminent danger of illness or injury as a result of abuse, neglect, or abandonment; or 

¶ the parent or legal custodian of the child has materially violated a condition of 
placement imposed by the court; or 

¶ the child has no parent, legal custodian, or responsible adult relative immediately 
known and available to provide supervision and care and if DCF makes a determination 
that the provision of appropriate and available services that will not eliminate the need 
for such placement.  §39.402(1)(2). 
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¶ Whenever a child is taken into custody, DCF shall immediately notify the parents/legal 
custodians and provide a statement setting forth a summary of procedures in 
dependency cases and notify them of their right to obtain their own attorney.  
§39.402(3). 

 
! ǊŜǎǇƻƴǎƛōƭŜ ŀŘǳƭǘ ǊŜƭŀǘƛǾŜ ƻǊ ǘƘŜ ŀŘƻǇǘƛǾŜ ǇŀǊŜƴǘ ƻŦ ǘƘŜ ŎƘƛƭŘΩǎ ǎƛōƭƛƴƎ ǎƘŀƭƭ ōŜ ƎƛǾŜƴ ǇǊƛƻǊƛǘȅ 
consideration over a licensed placement.  §39.401(3)(b). 
 
Judicial review and approval is required within 24 hours after placement for all nonrelative placements.  
§39.401(5). 
 

5. Hearings by duty judges. 
 
If a judge other than the juvenile judge conducts the shelter hearing, the juvenile judge must review the 
case within 2 working days.  §39.402(12); Rule 8.305(b)(11). 
 

6. The shelter hearing may be continued for up to 72 hours, 

¶ if the court determines additional time is necessary to obtain/review documents in 
order to appropriately determine the risk to the child, or  

¶ if the parents/legal custodians appear at the shelter hearing without counsel and 
request time to consult with counsel. 

 
The child shall remain in shelter during the period of time granted for the continuance.  §39.402(5)(b).   
  

7. Appoint Guardian ad Litem to represent the best interests of the child.  §39.402(8)(c). See 
General Issues Section F, Guardian ad Litem. 

 
8. Probable cause shall be determined in a non-adversary manner applying the standard of 

proof necessary for an arrest warrant. Rule 8.305(b)(3). 
 

9. The court may hear all relevant and material evidence.  Rule 8.305(b)(5). 

¶ The court may base its determination on the sworn complaint, testimony or affidavit, or 
written and oral reports.   

¶ Evidence may be considered to the extent of its probative value even though it would 
not be competent at an adjudicatory hearing. 

¶ Hearsay is permitted. 

¶ The parents must be afforded the opportunity to present evidence and testimony if they 
wish. See G.P. v. Family Continuity Program, 875 So.2d 715 (Fla. 2nd DCA 2004); A.M.T. 
v. DCF, 890 So.2d 551 (Fla. 5th DCA 2005); S.M. v. DCF, 890 So.2d 552 (Fla. 5th DCA 
2005). 

 

B. 2ÅÖÉÅ× $#&ȭÓ ÅÆÆÏÒÔÓ ÔÏ ÌÏÃÁÔÅ ÁÎÄ ÁÄÖÉÓÅ ÁÂÓÅÎÔ ÐÁÒÅÎÔ ÏÆ ÈÅÁÒÉÎÇ.   

¶ Parents are entitled to notice that best insures their actual knowledge of the date, time 
and location of the shelter hearing. §§39.402(5)(a), 39.502(1).   

¶ Personal service not required.   
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1. If the parents/legal custodians cannot be identified/located, 

¶ ƛŦ ǘƘŜȅ ŀǊŜ ƻǳǘǎƛŘŜ ǘƘŜ ŎƻǳǊǘΩǎ ƧǳǊƛǎŘƛŎǘƛƻƴΤ 

¶ if they are not known; 

¶ if they cannot be located; or 

¶ if they refuse/evade service, they shall be given such notice as best ensures their actual 
knowledge of the date, time and location of the shelter hearing.  §39.402(5)(a). 

 
2. Good faith effort to provide notice is required.  §39.402(8)(b). 

  

¶ If no good faith effort to locate parents, consider continuing hearing with child in 
shelter, and requiring such efforts. 

 

¶ If court finds DCF made good faith effort to locate parents, failure to provide notice 
does not invalidate the shelter order.   

 §39.402(8)(b). 
 

If a parent is in the local jail arrange to have the parent transported to the hearing. 
 
If the parent is in prison, attempt to arrange for appearance by speaker phone, with consent of the 

parties.  See Rule 2.530, Rules of Judicial Administration. 

 
3. If a parent is not present: 

¶ the person attempting to provide notice must advise the court (either in person or by 
sworn affidavit) of the attempts to provide notice.  §39.402(5)(a); Rule 8.305(b)(1). 

 
4. Contents of written notice to parents. 

¶ Written notice to parents or legal custodians must state: 
o they will be given an opportunity to be heard and to present evidence at the shelter 

hearing; and 
o they have the right to be represented by counsel, and, if indigent, the parents have 

the right to be represented by appointed counsel, at the shelter hearing and at each 
subsequent hearing or proceeding, pursuant to the procedures set forth in §39.013.   

o If the parents or legal custodians appear for the shelter hearing without legal 
counsel, then, at their request, the shelter hearing may be continued up to 72 hours 
to enable the parents or legal custodians to consult legal counsel.  If a continuance 
is requested by the parents or legal custodians, the child shall be continued in 
shelter care for the length of the continuance, if granted by the court.   

       §39.402(5)(b). 
 

C. At each proceeding, the court shall advise parents of the right to counsel .                 
§39.013(9).  

 

¶ Ascertain whether the right to counsel is understood.  
§9.013(9)(a). 
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¶ The court shall appoint counsel for indigent parents.   
§9.013(9)(a). 

 
1. The hearing may be continued for up to 72 hours if parents appear at the hearing 

unrepresented and request time to consult with counsel.  §39.402(5)(b). 
 
Parents are entitled to a reasonable time within which to request counsel.  In the Interest of D.B., 385 
So.2d 83 (Fla. 1980). 
 
The child shall remain in shelter during the period of time granted for the continuance.  §39.402(5)(b). 
 

2. Waiver of counsel must be on the record.  Rule 8.320(b)(2). 
 
Question the party in sufficient detail to determine whether the waiver is made knowingly, intelligently, 
and voluntarily.  §39.013(9)(a). 
 
Waiver of counsel must not be accepted where it appears that the parent is unable to make an 
intelligent and understanding choice because of: 

¶ mental conditions; 

¶ age; 

¶ education; 

¶ experience; 

¶ the nature or complexity of the case; 

¶ or other factors. 
See §39.013(9)(c); Rule 8.320(b)(1). 

 
3. If a waiver is accepted at any stage of the proceedings, the offer of counsel must be 

renewed by the court at each subsequent proceeding at which the party appears without 
counsel.  Rule 8.320(b)(3). 

 
4. Once counsel has entered an appearance or been appointed by the court the attorney 

shall continue to represent the parent throughout the proceedings.  §39.013(9)(b).   
 
5. If the attorney-client relationship is discontinued, the court must advise the parent of the 

right to have new counsel retained or appointed for the remainder of the proceedings.   
§39.013(9)(b). 

 
6. If a parent has voluntarily executed a written surrender and consents to the entry of a 

court order terminating parental rights, provisions relating to the appointment of counsel 
do not apply.  §39.013(9)(d).    

 

D. Determine from petition and other evidence (if offered) whether there is 
probable cause to believe that:  

¶ the child has been abused, neglected, or abandoned, or is suffering from or is in 
imminent danger of illness or injury as a result of abuse, neglect, or abandonment; or 

¶ the parent or legal custodian of the child has materially violated a condition of 
placement imposed by the court; or 
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¶ the child has no parent, legal custodian, or responsible adult relative immediately 
known and available to provide supervision and care; 

AND 
that available services will not eliminate the need for placement.  

§§39.402(8)(d)(1), 39.402(2).  
 
In determining probable cause, apply standard of proof necessary for search warrant.  Rule 8.305(b)(3). 
 

1. Contents of Petition/Information from DCF. The shelter petition should: 

¶ Specify the name, address, date of birth, and sex of the child or, if unknown, designate 
the child by any name or description by which he or she can be identified with 
reasonable certainty.  Rule 8.305(a)(1). 
 

¶ Specify the name and address, if known, of the child's parents or legal custodian and a 
ŘŜǎŎǊƛǇǘƛƻƴ ƻŦ 5/CΩǎ ŜŦŦƻǊǘǎ ǘƻ ƴƻǘƛŦȅ ǘƘŜƳ ƻŦ ǘƘŜ ǎƘŜƭǘŜr hearing.  Rule 8.305(a)(2); 
§39.402(8)(b). 

 

¶ If the child has been removed from the home, state the date and time of the removal.  
Rule 8.305(a)(3).  See also §39.402(8)(a) (a child may not be held in shelter for more 
than 24 hours unless an order so directing is entered by the court after a shelter 
hearing).  
 

¶ Provide probable cause that reasonable grounds for removal exist, §39.402(8)(d), and 
that the provision of appropriate and available services will not eliminate the need for 
placement.  DCF may also indicate that additional time is necessary. 

 

¶ Specify that the child is of an age subject to the jurisdiction of the court.  
Rule 8.305(a)(4). 

 

¶ State the reasons why the child needs to be placed in a shelter. Rule 8.305(a)(5). 
 

¶ List the reasonable efforts, if any, that were made by DCF to prevent or eliminate the 
need for the removal or continued removal of the child from the home or, if no such 
efforts were made, a description of the emergency which existed that prevented these 
efforts.  §39.402(8)(h)(5); Rule 8.305(a)(6). See  Shelter Hearings section E . 

 

¶ State that placement in shelter care is necessary based on the criteria in §§39.402(1)-
(2), 39.402(8)(h)(1).  

 

¶ State that placement in shelter care is in the best interest of the child.  §39.402(8)(h)(2).  
 

¶ State that continuation of the child in the home is contrary to the welfare of the child 
because the home situation presents a substantial and immediate danger to the child's 
physical, mental, or emotional health or safety which cannot be mitigated by the 
provision of preventive services.  §39.402(8)(h)(3).  
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¶ State that based upon the allegations of the petition for placement in shelter care, there 
is probable cause to believe that the child is dependent.  §39.402(8)(h)(4).  

 

¶ Recommend where the child is to be placed or DCF to be responsible for placement.  
Rule 8.305(a)(7). 

  
The petition should be signed by the petitioner and, if represented by counsel, by the petitioner's 
attorney.  Rule 8.305(a)(8). 
 
DCF shall also provide the court with: 

¶ any available law enforcement, medical, or other professional reports; and 

¶ abuse hotline reports pursuant to state/federal confidentiality requirements.   
§39.402(8)(e). 

 
2. The court should advise parents of:   

¶ The reason why child is in custody and why DCF requests continued placement.  Rule 
8.305(b)(6). 

¶ The right to present placement alternatives.  Rule 8.305(b)(6)(B). 

¶ The importance of active participation in all hearings.  Rule 8.305(b)(6)(D). 
 

3. Determine that the parent/legal custodian received a copy of the petition and has read it. 

¶ If there are literacy or language barriers, have the petition read to them. 

¶ Appoint an interpreter if necessary. 
 

4. Give parents/legal custodians opportunity to be heard and present evidence.  Rule 
8.305(b)(4). 

 
5. If no probable cause is found, the court may: 

¶ Withhold ruling and continue hearing for up to 72 hours for additional evidence while 
the child remains in shelter. §39.402(8)(d)(2). 

¶ Find no probable cause and return child to parents. 
 

6. If probable cause is found, the court may consider evidence and testimony of interested 
persons. Rule 8.305(b)(4). 

 

E. Make specific finding of fact regarding necessity for removal and that reasonable 
ÅÆÆÏÒÔÓ ×ÅÒÅ ÍÁÄÅ ÔÏ ÐÒÅÖÅÎÔ ÔÈÅ ÃÈÉÌÄȭÓ ÒÅÍÏÖÁÌ ÆÒÏÍ ÔÈÅ ÈÏÍÅ or, alternatively, 
that reasonabl e efforts are not required.  §§ 39.402(8)(d)(1); 39.408(8)(h)(5); 
39.408(10).  

 

DCF must establish probable cause that reasonable grounds for removal exist and available services 
will not eliminate the need for placement.  §39.402(8)(d)(1).  However, under certain circumstances, 
ASFA does not require reasonable efforts, which is codified in §39.402(8)(h)(5).  Florida law deems 
DCF to have made reasonable efforts as opposed to not requiring such efforts.   

See  §39.402(8)(h)(5): 45 C.F.R.  §1356.21(b)(3). 
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¶ If the provision of appropriate and available services would allow the child to remain 
safely at home, the child may not be removed from the home or continued out of home 
pending disposition.  §39.402(7). 

 

¶ If the prevention or reunification efforts of DCF will allow the child to remain safely at 
home, the court shall allow the child to remain in the home.  §39.402(7). 

 

¶ LŦ ǘƘŜ ŎƘƛƭŘΩǎ ǎŀŦŜǘȅ ŀƴŘ ǿŜƭƭ-being are in danger, the child shall be removed and 
continue to be removed until the danger has passed §39.402(7). 

 

¶ If the child has been removed from the home and the reasons for removal have been 
remedied, the child may be returned to the home.  §39.402(7). 

 
1. ! ŎƻǳǊǘ ŦƛƴŘƛƴƎ ǘƘŀǘ άǊŜŀǎƻƴŀōƭŜ ŜŦŦƻǊǘǎ ƘŀǾŜ ōŜŜƴ ƳŀŘŜ ǘƻ ǇǊŜǾŜƴǘ ǘƘŜ ŎƘƛƭŘΩǎ ǊŜƳƻǾŀƭ 

from ƘƻƳŜέ Ƴǳǎǘ ōŜ ƳŀŘŜ ǿƛǘƘƛƴ сл Řŀȅǎ ƻŦ ǘƘŜ ŎƘƛƭŘΩǎ ŀŎǘǳŀƭ ǊŜƳƻǾŀƭ from the home.   
 

¶ LŦ ƛǘ ƛǎ ƴƻǘ ƳŀŘŜ ǿƛǘƘƛƴ ǘƘƛǎ ǇŜǊƛƻŘΣ ǘƘŜ ŎƘƛƭŘΩǎ ŜƴǘƛǊŜ ǎǘŀȅ ƛƴ ŎŀǊŜ ƛǎ ƛƴŜƭƛƎƛōƭŜ ŦƻǊ ¢ƛǘƭŜ L±-E 
funding.  45 C.F.R. § 1356.21(b)(1)(ii). 

 

¶ ¢ƘŜ ǊŜŀǎƻƴŀōƭŜ ŜŦŦƻǊǘǎ ŦƛƴŘƛƴƎ Ƴǳǎǘ ōŜ ƛƴŎƭǳŘŜŘ ƛƴ ǘƘŜ ŎƻǳǊǘΩǎ ǿǊƛǘǘŜƴ ƻǊŘŜǊΦ   
§39.402(8)(h)(5). 

 
2. DCF is deemed to have made reasonable efforts under §39.402(8)(h)(5) when: 

¶ first contact between the family and DCF occurs during an emergency,   
§39.402(8)(h)(5)(a); 
 

¶ preventive services in the home cannot mitigate substantial and immediate danger to 
ǘƘŜ ŎƘƛƭŘΩǎ ǇƘȅǎƛŎŀƭΣ ƳŜƴǘŀƭ ƻǊ ŜƳƻǘƛƻƴŀƭ ƘŜŀƭǘƘ ƻǊ ǎŀŦŜǘȅΣ 
 

¶ child cannot remain safely in the home (because either there are no preventive services 
ǘƘŀǘ Ŏŀƴ ŜƴǎǳǊŜ ǘƘŜ ƘŜŀƭǘƘκǎŀŦŜǘȅ ƻŦ ǘƘŜ ŎƘƛƭŘ ƻǊ ŜǾŜƴ ǿƛǘƘ ǎǳŎƘ ǎŜǊǾƛŎŜǎ ǘƘŜ ŎƘƛƭŘΩǎ 
health/safety cannot be ensured), or  

 

¶ DCF pleads §39.806(1)(f)-(i): 
(f) egregious conduct; 
(g) aggravated child abuse, sexual abuse, or chronic abuse; 
(h) parent has committed murder or felony assault with serious bodily injury to a child; 

or 
(i) parental rights to a sibling have been involuntarily terminated.  

 

F. Determine whether remaining in the home is contrary to the welfare of the child .  
§39.402(8)(h)(3).  

 
LŦ ǘƘŜ ƘƻƳŜ ǎƛǘǳŀǘƛƻƴ ǇǊŜǎŜƴǘǎ ŀ ǎǳōǎǘŀƴǘƛŀƭ ŀƴŘ ƛƳƳŜŘƛŀǘŜ ŘŀƴƎŜǊ ǘƻ ǘƘŜ ŎƘƛƭŘΩǎ ǇƘȅǎƛŎŀƭΣ ƳŜƴǘŀƭ ƻǊ 
emotional health or safety which cannot be mitigated by the provision of preventive services, it is 
ŎƻƴǘǊŀǊȅ ǘƻ ǘƘŜ ŎƘƛƭŘΩǎ ǿŜƭŦare to continue in the home.  §39.402(8)(h)(3). 
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1. ¦ƴŘŜǊ !{C!Σ άŎƻƴǘǊŀǊȅ ǘƻ ǿŜƭŦŀǊŜέ ŦƛƴŘƛƴƎǎ Ƴǳǎǘ ōŜ ŘŜǘŀƛƭŜŘ ŀƴŘ Ƴǳǎǘ ōŜ ƳŀŘŜ ƛƴ ǘƘŜ ŦƛǊǎǘ 

ŎƻǳǊǘ ƻǊŘŜǊ ƻƴ ǘƘŜ ŎƘƛƭŘΩǎ ǊŜƳƻǾŀƭΦ  45 C.F.R. §1356.21(c). 

¶ Affidavits, nunc pro tunc orders or orders simply referring to the statutory requirement 
for such findings do not meet the ASFA requirement.  45 C.F.R. §1356.21(d)(2). 
 

¶ ! ŦƛƴŘƛƴƎ ǘƘŀǘ ǇƭŀŎŜƳŜƴǘ ƛǎ ƛƴ ǘƘŜ ŎƘƛƭŘΩǎ ōŜǎǘ ƛƴǘŜǊŜǎǘ ƛǎ ǎǳŦŦƛŎƛŜƴǘΦ 
 

¶ CŀƛƭǳǊŜ ǘƻ ƳŀƪŜ ǘƘŜ άŎƻƴǘǊŀǊȅ ǘƻ ǿŜƭŦŀǊŜέ ŦƛƴŘƛƴƎ ƛƴ ǘƘŜ ŦƛǊǎǘ ŎƻǳǊǘ ƻǊŘŜǊ ƻƴ ǊŜƳƻǾŀƭ ǿƛƭƭ 
ƳŀƪŜ ǘƘŜ ŎƘƛƭŘΩǎ ǎǘŀȅ ƛƴ ŎŀǊŜ ƛƴŜƭƛƎƛōƭŜ ŦƻǊ ¢itle IV-E funding.  45 C.F.R. §1356.21(c).  This 
cannot be remedied at a later hearing (unless child has returned home and a new 
placement in foster care is necessary).  45 C.F.R. §1356.21(c). 

 

G. Determine whether placement in shelter care is in the best interests of the child .  
§39.402(8)(h)(2).  

 

H. If child is removed, determine placement . 

 
Safety of the child is the paramount consideration in making placement decisions.  42 U.S.C. 
§671(15)(a); 45 C.F.R. §1356.21(b). 
 

1.  ά{ƘŜƭǘŜǊέ Ŏŀƴ ōŜ ǇƭŀŎŜƳŜƴǘ ǿƛǘƘ ŀ ǊŜƭŀǘƛǾŜ ƻǊ ƴƻƴ-relative, or in licensed home or facility.  
 §39.01(68). 

 
!ƭǘƘƻǳƎƘ ǘƘŜ ŎƻǳǊǘ ŘƻŜǎ ƘŀǾŜ ǘƘŜ ŀǳǘƘƻǊƛǘȅ ǘƻ ǇƭŀŎŜ ŀ ŎƘƛƭŘ ƛƴ ǘƘŜ 5ŜǇŀǊǘƳŜƴǘΩǎ Ŏǳǎtody, the court does 
not have the ability to direct DCF to place the child in a specific home or institution. See State Dept. of 
Health and Rehabilitative Services v. Brooke, 573 So.2d 363 (Fla. 1st DCA 1991). 
 

2. Placement options: 

¶ any person for whom DCF has positive home study 
 

¶ custody to DCF with permission to release without further hearing to court specified 
person (including non-offending parent) upon positive home study 

 

¶ custody to DCF with permission to release without further hearing to person selected by 
DCF upon positive home study 

 

¶ custody to DCF with directions for a home study for  a specified person.  Schedule a 
shelter review - week to 10 days - which DCF may cancel if child is placed upon that 
positive home study. 

 



 

83 

 

Though there is no requirement to place the child with a non-offending parent at shelter, such a 
placement means that the child is not out-of-home as that term is defined in §39.01(48) and is not in a 
άǎƘŜƭǘŜǊΣέ ŀǎ ǘƘŀǘ ǘŜǊƳ ƛǎ ŘŜŦƛƴŜŘ ƛƴ ϠофΦлмόсуύΦ  See ϠофΦлмόспύ ǿƘƛŎƘ ŘŜŦƛƴŜǎ άǊŜƭŀǘƛǾŜέ ǘƻ ŜȄŎƭǳŘŜ ŀ 
parent.  Therefore, placement with a non-offending parent could be an appropriate alternative to 

shelter and renders inapplicaōƭŜ !{C! ŘŜŀŘƭƛƴŜǎ ǿƛǘƘ ǊŜƎŀǊŘ ǘƻ άƻǳǘ-of-ƘƻƳŜέ ǇƭŀŎŜƳŜƴǘǎΦ 

 

Consider the age and emotional needs of the child and the trauma caused by removal from the home 
when making a placement determination.  There is no requirement that the court place the child with a 
non-offending parent; but this should be considered.  Avoid separating sibling groups if possible.  The 
legislative intent of Chapter 39 provides that children should be placed in homes with caregivers who 

are aware of and understand ǘƘŜ ŎƘƛƭŘΩǎ ƘƛǎǘƻǊȅΣ ƴŜŜŘǎ ŀƴŘ Ǌƛǎƪ ŦŀŎǘƻǊǎΦ  ϠофΦплурόмлύΦ 

 
3. Factors to consider when ordering placement 

¶ Recommendations of DCF, which should be in the petition. Rule 8.305(a)(7). 

¶ Recommendation of parents.  Rule 8.305(b)(6)(c). 
 

4. Sibling placements preferred 

¶ The Florida Legislature has codified in statute its goals regarding the importance of 
placing children with their siblings. 

¶ hƴŜ ƻŦ ǘƘŜ ǇǳǊǇƻǎŜǎ ƻŦ /ƘŀǇǘŜǊ офΣ CƭƻǊƛŘŀ {ǘŀǘǳǘŜǎ ƛǎ άǘƻ ƳŀƪŜ ŜǾŜǊȅ ǇƻǎǎƛōƭŜ ŜŦŦƻǊǘΣ 
when two or more children who are in the care or under the supervision of the 
department are siblings, to place the siblings in the same home; and in the event of 
permanent placement of the siblings, to place them in the same adoptive home or, if 
the siblings are separated, to keep them in contact with each otheǊΦέ Ϡ39.001(1)(k) 

¶ ! ǊŜǎǇƻƴǎƛōƭŜ ŀŘǳƭǘ ǊŜƭŀǘƛǾŜ ƻǊ ǘƘŜ ŀŘƻǇǘƛǾŜ ǇŀǊŜƴǘ ƻŦ ǘƘŜ ŎƘƛƭŘΩǎ ǎƛōƭƛƴƎ ǎƘŀƭƭ ōŜ ƎƛǾŜƴ 
priority consideration over a nonrelatives placement, §39.401(2)(a)3, or a licensed 
placement.  §39.401(3)(b). 

 
5. DCF may not release a child from shelter after an order for shelter is entered unless: 

¶ the shelter order authorizes release by DCF or 

¶ the court enters a subsequent order.   
See Rule 8.305(d). 

 

I. If child is removed, order visitation unless there is a clear and convincing 
showing that visitation is not in  best interest of the child.  § 39.402(9).  

¶ DCF must provide a recommendation on visitation to the court.   
§39.402(9). 

¶ Visitation should begin within 72 hours of the shelter hearing; if not, DCF must provide 
justification to the court.  §39.402(9). 

¶ Legislative intent for out of home placement: 
o Visitation at least once a week with siblings unless the court orders otherwise.   

§39.4085(15). 
o Visitation at least once a week with parents unless the court orders otherwise. 
o   §39.4085(16). 
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¶ Any order for visitation or other contact must conform to the provisions of §39.0139. 
See Section 1.21. §39.402(9). 

 

When ordering visitation, the court should establish: 

¶ Frequency and location of visits, 

¶ Minimum length of visits, 

¶ Name of approved supervisors or persons designated to coordinate visits, 

¶ Additional contact allowed between child and parent/legal custodians(s) (i.e., phone calls, letters), 
and  

¶ Contact between child and unsheltered siblings. 

 

J. Order parents to pay child support if child is placed outside of home                             
§39.402(11)(a).  

¶ Parents must provide financial information necessary to calculate child support 
accurately pursuant to §61.30 to the department, and any other state agency or party 
designated by the court, within 28 days after entry of the shelter order.  §39.402(11)(a). 
 

¶ The Office of Court Improvement has developed a model procedure for handling child 
support in dependency cases that was successfully piloted in small, medium, and large 
circuits.  See appendix titled άaƻŘŜƭ ŦƻǊ /ƘƛƭŘ {ǳǇǇƻǊǘ ƛƴ 5ŜǇŜƴŘŜƴŎȅ /ŀǎŜǎΦέ 

 

K. Medical information must be  provided to the department.  § 39.402(11)(b).  

¶ The parent or legal guardian shall provide all known medical information to the 
department.  §39.402(11)(b). 

 

L. Require submission of permanent address designation form .   

¶ Explain that court will rely on this address for notice. 
 

¶ Parties are required to provide to the court written notice of any change.  Rule 8.224; 
§39.402(8)(g). 

 

M. Advise parents of importance of their active participation in all proceedings .  
Rule 8.305(b)(6)(D).  

 

N. DCF shall make voluntary serv ices available to parents/legal custodians who 
request them, including nec essary referral information.  § 39.402(15).  

¶ Participation in services shall not be considered an admission to/the acknowledgment of 
allegations in the shelter petition.  §39.402(15). 

 

O. Parents d isclose relative placements.  § 39.402(17); Rule 8.305(b)(9).  

¶ Inquire of parents whether they have relatives who might be considered as a placement 
for the child. 

¶ The parents must provide to the court and all parties identification and location 
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information regarding the relatives. 

¶ Advise the parents that the parent has a continuing duty to inform the department of 
any relative who should be considered for placement of the child. 

§39.402(17); Rule 8.305(b)(9). 
 

P. The court shall advise the parents that, if the parents fail to substantially 
comply with the case plan, their parental rights may be terminated and that 
ÔÈÅ ÃÈÉÌÄȭÓ ÏÕÔ-of-home pla cement may become permanent.   §39.402(18); Rule 
8.305(b)(10).  

 

Q. Set next hearing : Arraignment § 39.506. 

¶ 28 days from shelter hearing 

¶ If demand for early filing is made: 7 days from filing of petition; or 

¶ If appropriate, order parties to Mediation or Case Plan Conference, setting date, time 
and location. 

¶ Written notice of the date/time/location of next hearing must be provided.  
 §39.402(8)(h)(6). 

 

R. Requirements for written order . 

¶ Identification of parties present.  §39.402(8)(h). 
 

¶ DCF made a good faith effort to locate absent parent. §39.402(5)(a). 
 

¶ Findings regarding indigency and appointment or waiver of counsel.  §39.013(9). 
 

¶ Probable cause for removal exists, based on criteria in §39.402(8)(h)(1). 
 

¶ Available services will not eliminate need for placement. §39.402(8)(h)(3). 
 

¶ Reasonable efforts to prevent/eliminate need for removal or continued removal were 
made by DCF.  §39.402(8)(h)(5). 

 

¶ This determination must include a description of which specific services, if available, 
could prevent or eliminate the need for removal or continued removal from the home 
and the date by which the services are expected to become available. §39.402(10)(a). 

 

¶ If services are not available to prevent or eliminate the need for removal or continued 
removal of the child from the home, the written determination must also contain an 
explanation describing why the services are not available for the child. §39.402(10)(b). 
 

¶ If the Department has not made an effort to prevent or eliminate the need for removal, 
the court shall order the Department to provide appropriate and available services to 
ensure the protection of the child in the home when the services are necessary for the 
ŎƘƛƭŘΩǎ ƘŜŀƭǘƘ ŀƴŘ ǎŀŦŜǘȅΦ Ϡ39.402(10)(c). 
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¶ Placement in shelter is necessary to protect the child based on criteria in §39.402(1)-(2).
  

¶ Placement in shelter is in ǘƘŜ ŎƘƛƭŘΩǎ ōŜǎǘ ƛƴǘŜǊŜǎǘǎΦ  Ϡ39.402(8)(h)(2). 
 

¶ Remaining in the home is contrary to the welfare of the child because the home 
ǎƛǘǳŀǘƛƻƴ ǇǊŜǎŜƴǘǎ ŀ ǎǳōǎǘŀƴǘƛŀƭ ŀƴŘ ƛƳƳŜŘƛŀǘŜ ŘŀƴƎŜǊ ǘƻ ǘƘŜ ŎƘƛƭŘΩǎ ǇƘȅǎƛŎŀƭΣ ƳŜƴǘŀƭ ƻǊ 
emotional health or safety. 

 

¶ Based on allegations in the petition, there is probable cause that the child is dependent.  
§39.402(8)(c)(4); Rule 8.305 (b)(2). 

 

¶ Require parents to provide financial information necessary to calculate child support.    
§39.402(11)(a).  {ŜŜ ŀǇǇŜƴŘƛȄ ǘƛǘƭŜŘΣ άaƻŘŜƭ ŦƻǊ /ƘƛƭŘ {ǳǇǇƻǊǘ ƛƴ 5ŜǇŜƴŘŜƴŎȅ /ŀǎŜǎΦέ  
 

¶ Parties notified in writing of date/time/location of next hearing and of the importance 
of their active participation §39.402(8)(h)(6). 
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ARRAIGNMENT HEARING AT A GLANCE 

 
 

RELEVANT STATUTES & RULES 
Florida Statutes §§39.501- 39.506. 
Rules of Juvenile Procedure 8.310 - 8.325. 

PURPOSE OF HEARING 

Hearing at which parents/legal custodians enter pleas (admit/consent or 
deny) in response to the Petition for Dependency.  §39.506(1).   
 
Similar to arraignment in criminal court, except the court also reviews 
issues related to the child such as shelter placement and visitation. 
 
No written answer is required. 

TIME FRAME 

For a child in an out of home placement - within 28 days of shelter hearing.  
§39.506(1). 

 
For a child not sheltered - within reasonable time after the petition for 
dependency is filed.  §39.506(2). 
 
If a demand for early filing has been made - within 7 days of the filing of 
the dependency petition.   
§39.506(1). 

BURDEN OF PROOF 
Review Petition for Dependency to determine prima facie case of 
dependency if there has been no shelter hearing. 

RULES OF EVIDENCE 
No evidence submitted on issue of arraignment; when reviewing shelter 
placement, court may consider all relevant and material evidence. 

NEXT HEARING 

If parents/legal custodians deny - Adjudicatory hearing within 30 days of 
arraignment hearing.  §39.506(1),(2). 
 
If parents/legal custodians admit/consent - Disposition hearing within 15 
days of arraignment hearing.  §39.506(5). 
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ARRAIGNMENT HEARING CHECKLIST 

 
A. Generally. 

 Explain purpose of hearing. 

 Swear in the parties. 

 Identify those present and their relationship to the case, and conduct paternity inquiry if 
necessary. 

 Determine whether parents were properly served. 

 Order diligent search for absent parents, as appropriate. 

 Appoint a Guardian ad Litem if one has not yet been appointed. 
 

B. Advise of right to legal counsel.  §39.013(9). 

 Ascertain if right to counsel is understood.   

 If indigent, appoint counsel. 

 If counsel is waived, determine if waiver is knowing, intelligent, and voluntary. 

 If waiver of counsel has been accepted previously, renew offer of counsel. 
 
C. Review the petition. 
 
D. Parents/legal custodians will enter pleas. 

 If consent/admit, determine plea is voluntary and consequences are understood. 
 
E. Review whether DCF has made reasonable effort to prevent/eliminate the need to remove 

child from home.  
§39.506(7). 

 
F. Review shelter placement and necessity of continued placement in shelter.  §§39.402(8)(h), 

39.506(8); Rule 8.305.  

 Placement in shelter is iƴ ǘƘŜ ŎƘƛƭŘΩǎ ōŜǎǘ ƛƴǘŜǊŜǎǘΦ  Ϡ39.402(8)(h)(2). 

 Placement is necessary to protect the child.  §39.402(8)(h)(1).  

 Remaining in the home is contrary to the welfare of the child because the home situation 
ǇǊŜǎŜƴǘǎ ŀ ǎǳōǎǘŀƴǘƛŀƭ ŀƴŘ ƛƳƳŜŘƛŀǘŜ ŘŀƴƎŜǊ ǘƻ ǘƘŜ ŎƘƛƭŘΩǎ ǇƘȅǎƛŎŀƭΣ ƳŜƴǘŀƭ ƻǊ ŜƳƻǘƛƻƴŀƭ 
health or safety.   
§39.402(8)(h)(3). 

 There is probable cause that the child is dependent.  
§39.402(8)(c)(4); Rule 8.305(b)(2). 

 Reasonable efforts were made to avoid shelter but will not eliminate need for placement.  
§39.402(8)(h)(1). 

 
G. Order parents to pay child support if child is placed outside of home §39.402(11)(a). 

 {ŜŜ ŀǇǇŜƴŘƛȄ ǘƛǘƭŜŘΣ άaƻŘŜƭ ŦƻǊ /ƘƛƭŘ {ǳǇǇƻǊǘ ƛƴ 5ŜǇŜƴŘŜƴŎȅ /ŀǎŜǎΦέ 
 
H. Address visitation. 
 
I. Require parties to provide permanent mailing address. 

 Advise parties that court will use the address for notice purposes until notified otherwise in 
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writing. §39.506(4). 
 
J. Set the next hearing. 

 If parent or legal custodian admit/consent- disposition hearing within 15 days. §§39.506(1), 
39.506(2), 39.506(5). 

 If parent or legal custodian deny- adjudicatory hearing within 30 days. §§39.506(1), 
39.506(2), 39.507(1)(a). 

 
K. Requirements for written order. 

 If parent/legal custodian admits/consents (Rule 8.325(c)): 

 plea is made voluntarily and with full understanding of the nature of the allegations and the 
consequences of the admission/consent; 

 parent has been advised to right to counsel; 

 list findings of fact specifying the acts/omissions causing dependency, who committed such 
acts/omissions and the facts upon which the findings are based. 

 date, time and location of next hearing. 
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CCOOLLLLOOQQUUYY::  AARRRRAAIIGGNNMMEENNTT  HHEEAARRIINNGG  WWIITTHH  PPAARREENNTT  AAPPPPEEAARRIINNGG  

Note: Please use this colloquy in conjunction with the Arraignment Hearing Checklist. Do not rely on the 
Ŏƻƭƭƻǉǳȅ ŀƭƻƴŜΤ ǊŜŦŜǊ ŀƭǎƻ ǘƻ ǘƘŜ ŎƘŜŎƪƭƛǎǘ ŀƴŘ ƛƴŦƻǊƳŀǘƛƻƴ ŘƛǎŎǳǎǎŜŘ ƛƴ ǘƘŜ ά!ǊǊŀƛƎƴƳŜƴǘ IŜŀǊƛƴƎέ 
section of the benchbook. 

 

Swear in Parent(s).   Explain Purpose of Hearing. 
 
1. Ask the Parent(s): Please, state your full name and address. 
 
2. Inform the Parent(s): You have the right to be represented by an attorney.  If you are indigent, 

you have the right to have an attorney appointed for you by the court.  (Note: waivers of counsel 
must be on the record and must be knowing, intelligent, and voluntary.) 

 
3. Appoint Counsel: If the parent is eligible for appointed counsel and requests appointed counsel, 

appoint one.  If the parent is ineligible or knowingly, intelligently, and voluntarily waives 
counsel, ask if the parent wants to proceed pro se or hire a private attorney.  (Note: Explain 
ǿƘŀǘ άǇǊƻ ǎŜέ ƳŜŀƴǎΦύ 

 
4. Order the Following: The Parent(s) are hereby ordered to provide the Court with a permanent 

mailing address.  
 
5. Ask Parent(s) the following:  

a. Do you understand that the address you provide will be used by the Court and the 
Department to provide you with notice of all court hearings and Orders? 

b. Do you understand that this address will be used until you notify the Department and the 
Court in writing of a new mailing address? 

c. Do you understand that an Petition for Dependency, alleging your child(ren) to be 
Dependant, has been filed against you? 

d. Were you given a copy of the Petition for Dependency? 
 
6. !ǎƪ tŀǊŜƴǘǎΩ /ƻǳƴǎŜƭ: Counsel, what plea does your client enter to the Petition? (Explain the 

pleas to unrepresented parents.) 
 
7. If the parent consents to dependency, schedule a disposition hearing within fifteen days of the 

arraignment hearing. 
 
8. If the Parent(s) does (do) not consent: 

a. Set Mediation: The Court hereby sets Mediation for: Date __________, Time ______, and 
location _______. 

 
OR 
 
b. Set Adjudicatory Hearing: The Court hereby sets the adjudicatory hearing for: (Date, Time and 

Courtroom).  You (the parents) are hereby ordered to appear personally at the adjudicatory 
ƘŜŀǊƛƴƎ ŦƻǊ ŘŜǇŜƴŘŜƴŎȅΣ ǿƘƛŎƘ ǿƛƭƭ ǘŀƪŜ ǇƭŀŎŜ ŀǘ ψψψψψψ ƻΩŎƭƻŎƪ ƻƴ ǘƘŜ ψψψψ Řŀȅ ƻŦ ψψψψψψψψ ƛƴ 
courtroom ___.  If you fail to appear in person at that hearing, your failure to appear will 




