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INTRODUCTION

Education enhances the knowledged skills of the judiciary antherefore contributes
to the administration of justiceTo further assist ithe administration of justicgthe Office of
the State Courts Administrat¢©SCA)Office of Court Improvemer(OCl)developedCf 2 NA RI Q
domesticviolencebenchbookin 2005to addresghe highly litigated legaksuesn domestic
violencecases OSCAreatedand continues to updatehe benchbookn orderto assist both
new and experienced judges in Florida who are assigned todoeaesticviolencecases.

The enchbod features:

Chapter 741 Flow Chart

Checklistsfor Domestic, Sexual and Repeat Violence

Domestic Violenc€olloquy

Domestic Violence Legalfine

Best Practicélodel onChild &pportin Domestic Violence Cases
Summary of 2008egislative Session

Comparison of Chapter 741 and 39 Injunctions

Domestic Violence Related Articles anibktations

= =4 4 48 8 48 -5 19

Applicable federal law andriticalcase laware also included Theinformation
contained inthe benchhook focuses primarily on civil deesticviolenceproceedingshowever,
its DomesticViolence Legal Outlinecludes informativesectionsthat addressevidenceand
violenceissuesn criminal proceedingsDue to the length of the legal outline, a separate table
of contentsisincludedfor that section.

Our office intends to update and supplemedht benchbookperiodically. Accalingly,
we invite suggestions for futungublication andvays this publication can be made more useful
to judges hearing domestic violence cases. Plpaseide comments and suggestions to
Kathleen TailerOffice of Court Improvement, Supreme Court Building, 500 South Duval Street,
Tallahassee, Florida, 3239900. You may also send comments and suggestions via email:
tailerk@flcourts.orgor phone:850/414.1507.

Upon request by a qualified individual with a disability, this document will be made
available in alternate formats. To order this document in an alternate format, please contact
Office of Court Improvenent, Supreme Court Building, 500 South Duval Street|afassee,
Florida, 323991900. Phone850/414.1507
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CHAPTER 741 INJUNCTION FLOW CHART

Completesfiles petition with clerk or designee

Petitioner

4
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Judgeex parte issues order
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THE PETITIONER MUST BE A VICTIM OF DOMESTIC VIOLENCE
OR IN IMMINENT DANGER OF BECOMING A VICTIM OF
DOMESTIC VIOLENCE
§741.30(1)(a), Florida Statutes.

Domestic violence includes

assault, aggravated assauligttery, aggravated battery, sexual assault, sexual battery, stalking,
aggravated stalking, kidnapping, false imprisonment, or any other criminal offense resulting in
physical injury or death to one family or household member by another family or household
member. 8741.28(2), Florida Statutes.

Whether the respondent engaged in any other behavior or conduct
that leads the petitioner to have reasonable cause to believe that he
or she is in imminent danger of becoming a victim of domestic
violence. §741.3®@)(b), Florida Statutes.

In determining whethepetitioner haséreasonable caust® believe he or she is in imminent
danger of becoming a victim of domestic violegide court must consider all relevant factors
alleged in the petition for injunction fgsrotection against domestic violence, including, but not
limited to:
1 The history between the petitioner and the respondent, including threats, harassment,
stalking, and physical abuse.
1 Whether the respondent has attempted to harm the petitioner or familgmbers or
individuals closely associated with the petitioner.
2 KSGKSNJ 6GKS NBalLRyRSyild KIa GKNBFGSYSR G2
or children.
1 Whether the respondent has used, or has threatened to use, against the petitioner any
weapms such as guns or knives.
1 Whether the respondent has intentionally injured or killed a family pet.
1 Whether the respondent has physically restrained the petitioner from leaving the home
or calling law enforcement.
1 Whether the respondent has a criminal tasg involving violence or the threat of
violence.
1 The existence of a verifiable order of protection issued previously or from another
jurisdiction.
1 Whether the respondent hasestroyed personal property, including, but not limited to,
telephones or other communication equipment, clothing, or other items belonging to the
petitioner.




FLORIDA INJUNCTIGQNR PROTECTION

AGAINST DOMESTIC VIOLENCE
TABLEOF CONTENTS

Domestic Violence Injunction Case Processthadssues Associated With Each

) =T PP 5
Possible Warning Signs of Domestic Violence.............cccooveiiieiiiiiciee e, 7
Conseguences Once a Final Injunction for Protection Against Domestic Violence is
o (=] (=T o PP 4
Protocol br Domestic Violence Injunction Hearings............ccccoevvvvviiieeneeeennnn 8
Domestic Violence CheckIiSt............uuiiiiiiiiii e 9
Domestic Violence CollogUY........ccoouuiiiiiii e 15
Best Practicéodel on Child Supporh Domestic Violence Cases................ 17
Florida Firearms Legal Summary for Domestic Violence Cases................ 23
Florida Firearms Checklisir Domestic Violence Cases.........ccccevevevvivevnnnnne. 25
Civil Domestic Violence/Unified Family Court (UFC) Bench Guide............. 31

Related Unified Family Court Publications...........cccc.ccccoiiveeeiiiiiinneinnnn.. 45







DOMESTIC VIOLENCENJUNCTION CASE PROCESS AND
THE ISSUES ASSOCIATED WITH EACH STAGE

(Note: Stages refer to court process; issues tmagswhich the judiciary should considér

Stages

Issues

First:
Petition filed for protection from
domestic violence

1 Access taourt/courthouse

9 Employment, children,
transportation, office hours

1 Completion of formg usually pro
se
oLengthy, confusing forms
oLanguage/literacy
o Denial/minimization of abuse as

survival strategy

o Emotional upset/ag_jitation

Second:

Court issues ex partarder granting
or denying temporary injunction;
return hearing set

T Increased danger

i Safety of persons and pets

1 1f temporary injunctionssued
respondent is served with
injunction and notice of hearing
often, a very angry reaction

' Most dangerous time for
petitioners/victimsg separating or
attempting to separate from
partner

1 Especially dangerous if court has
scheduled a hearing without issui
a temporary injunction

1




Third:

Court holds return hearing to
determine whether final injunction
will be granted

9 Access to court/courthouse

1 Employment, children,
transportation

9 Safetyof persons and pets

1 Threats, violence to coerce
petitioner to drop case

1 Courthouse/courtroom safety
iIssues

fwSaLRy RSy Qildren O
through shared custody

1 Unsupervisedisitation

i Firearms issues

1 Family support

1 Custody and visitation provisions

1 Child support/alimony

1 Counseling, other services for
victim and children (not part of
injunction order)

Fourth:
Enforcement of compliance with
terms of injunction

1 Safety

1 No contact

T No violence

{ Firearms surrender

1 Treatment/family support

1 BIP/other treatment for responder]

1 Custody and visitation provisions

1 Child support/alimony

1 Fear¢ whoisresponsible for
tracking and enforcing compliance
(Often, it turns out to be the
petitioner)




POSSIBLE WARNING SIGNS OF DOMESTIC VIOLENCE

Responder2: a

9 Prior volence

1 Psychological factorsacute depression, psychiatric history, extreme isolation, tdck
support systems

Increase in frequency and escalation in severity of violence

Preoccupation, obsession, possessive with the victim

Threats fantasies, or attempts to kill or harm self or others

Prior criminal behavior or injunctions

Weapons owned byesppndent, threats to use weapons, or recent purchases of weapons
Substance abuse

Choking, strangling

Child abuse

Stalking

Animal abuse
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CONSEQUENCHSOR RESPONDENODNCE A FINAL INJUNCTION
FOR PROTECTION AGAINST DOMESTIC VIOLENCE IS ENTERED

1 Injunction may require limited visitation with children, supervised visitation, the respondent
to leave the residence, and/or pay support for minor children and/or petitioner.
1 Under both state and federal law the respondent is prohibited from possesseagrfis and
ammunition.
1 Law enforcement officers or anyone employed in a position that requires the use of weapons
may be affected.
TwSaLR2yRSYyiQa Odz2NNByid SYLX2@8YSyd adl ddza 2 NJ
1 Professional licenses may be affected.
1 Enrry into the military may be affected.
1 Admission to schools, colleges, and universities may be affected.
{ Violation of afinaliy 2dzy OG0 A2y Yl & | FFSOG I NBaARSyd I f
may result in deportation if respondent is not a citize
Finalinjunctions are enforceable in all fifty states, under the Full Faith and Credit Clause.
Violation of afinalinjunction may result in arrest and charge of a first degree misdemeanor
for each violation with a maximum sentence of one year undetdddaw.
1 If the respondent stalks the petitioner who has an injunction against him/her, the
respondent may be charged with a second degree felony

A
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PROTOCOL FOR DOMESTIC VIOLENCE INJUNCTION HEARINGS

DO:

¥ Use acourtroom rather than chambers for domestic violence injunction hearings and do
have law enforcement officers present.

¥ Physically separate the petitioners and respondents in the waiting area and in the
courtroom to ensure that there is no communication teen them.

| Have the petitioners leave the courtroom before the respondents in order to lessen the risk
of posthearing danger.
Use the services of a victim advocate in the courtroom.
Timely grant temporary child support and award ancillary relief witdeeappropriate.
Carefully address visitation issues, keeping in mind safety of the parties and the
children.

¥ Use the services of any available supervised visitation center when ordering that visitation
must be supervised.

¥ Exercise your powers ghil contemptand indirect criminal contempt to enforce the
domestic violence injunction.

¥ Let parties know that child support and visitation is temporary because it will terminate
when the final injunction endsr when ordered in a related civil cadéthey wantrequest
permanert child support and/or visitatiothey may file a different civil ca&muse of action

DO NOT:

A Issue mutual injunctions.

A Order the petitioner to attend a batterer intervention program.

A Substitute an anger control program fostatutorily required certified batterer intervention
program.

A Fail to order a rggondent to complete a battereintervention program merely because the
respondent has a job which requires eafttown work or long hours.

A Refer any case to mediation ifdle is a significant history of domestic violence between the
parties which would compromise the mediation process.

A Award child custody, child support, or visitation rights to anyat® isnot alegal parent,

anadoptive parent, oraguardian by courbrder of a minor child or children

8




DOMESTIC VIOLENCE CHECKLIST

STANDING

[ Petitioner and respondent must be family or household members. 8741.30(1)(e)

Florida Statutes

A GClF YAt & 2N K2 dza S gpauseR, foMrerspgodshist persoBd refaded
by blood or marriage, persons who are presently living together as if a family or
who have lived together in the past as if a family and persons who are parents of
a child together regardless of whether or not thegve been married or lived
together. §741.28(3)Florida Statutes

A With the exception of persons who have a child in common, the family or
household members must be currently residing together or have in the past
resided together in the same singlevelling unit. 8741.28(3Florida Statutes

A l YAY2NJ OKAfR OFly FAfS o0& FyR (KNRdAK

There is no minimum residency requiremen# petition may be filed in the circuit
where the petitioner currently or temporarily resideshere the respondent resides, or
where the domestic violence occurred. 8741.30(1LKiprida Statutes

<

Petitioner must be a victim of domestic violence or in imminent danger of becoming a
victim. 8741.30(1)(a)Florida Statutes
A Domestic violence ingtles: assault, aggravated assault, battery, aggravated
battery, sexual assault, sexual battery, stalking, aggravated stalking, kidnapping,
false imprisonment, or any other criminal offense resulting in physical injury or
death to one family or householdember by another family or household
member. 8§741.28(2Florida Statutes
A In determining whethepetitioner has reasonable cause to believe he or she is in
imminent danger of becoming a victim of domestic violence, the court must
consider all relevant faors alleged in the petition for injunction for protection
against domestic violence, including, but not limited to:
- The history between the petitioner and the respondent, including threats,
harassment, stalking, and physical abuse.
- Whether the respondenhas attempted to harm the petitioner or family
members or individuals closely associated with the petitioner.
- Whether the respondent has threatened to conceal, kidnap, or harm the
LISGAGA2YSNRAE OKAfR 2NJ OKAf RNBYy ®
- Whether the respondent has used, or hasdatened to use, against the
petitioner any weapons such as guns or knives.
- Whether the respondent has intentionally injured or killed a family pet.
- Whether the respondent has physically restrained the petitioner from
leaving the home or calling law enforoent.




- Whether the respondent has a criminal history involving violence or the
threat of violence.

- The existence of a verifiable order of protection issued previously or from
another jurisdiction.

- Whether the respondent has destroyed personal property udilg, but
not limited to, telephones or other communication equipment, clothing, or
other items belonging to the petitioner.

- Whether the respondent engaged in any other behavior or conduct that
leads the petitioner to have reasonable cause to believe tigadr she is in
imminent danger of becoming a victim of domestic violence.
§741.30(6)(b)Florida Statutes

I No bond shall be required for entry of an injunctior§741.30(2)(b), Florida Statutes.

EX PARTEEMPORARY) INJUNCTIONS

[ Determine whether it appears to the court that ammediate and present dangeof

domestic violence existg741.30(5)(a)Florida Statutes

A The court can only consider the verified pleadings or affidavits unless respondent
appears at the hearing or hasoeved reasonable notice of the hearing.
§741.30(5)(b)Florida Statutes

If the ex parte (temporary) injunction iglenied

A If the court finds no basis for the issuance of an injunctiba,petition may be
denied without a return hearing; however, a dahof a petition for arex parte
(temporary) injunction shall be byritten order noting the legal grounds for
denial 8741.30(5)(b)Florida Statutes

A When the only ground for denial is no appearance of an immediate and present
danger of domestiwiolence, the petition for ex parte (temporary) injunction
may be denied but the court shall set a full hearing on the petition for injunction
with notice at the earliest possible time. 8§741.30(5)@bprida Statutes

If the ex parte (temporary) injundbn isgranted

A Any such temporary injunctioshall be effective for a fixed period not to exceed
15 days.8741.30(5)(c)Florida Statutes

A A full hearing shall be set for a date no later than the date when the temporary
injunction ceases to be effectiv8741.30(5)(c)Florida Statutes

A The court may grant a continuance of the hearing before or during a hearing for

good cause shown by either party, which shall include a continuance to obtain
service of process. §741.30(5)(€rida Statutes

A Any injuncton shall be extended if necessary to remain in full force and effect
during any period of continuance. 8741.30(5)kdprida Statutes

10




POSSIBLE RELVEFHEX PARTE EMPORARYNJUNCTIONS

<

Restrain respondent from committing any acts of domestic wicdeagainst petitioner

2N Fye YSYoSNI 2F LISGAGAZ2YSNIDa TF)YFofidd 2 NJ

Statutes

WSAGNIAY NBALRYRSYG FTNRBY O2yial OG gAGK LIS

immediate family or household. Florida Supreme Céymproved Family Law Forms
12.980(c)(1) and (c)(2).

Award petitioner temporary exclusive use and occupancy of the dwelling that the
parties share or excluding the respondent from the residence of the petitioner.
§741.30(5)(a)2Florida Statutes

ExcluddNB A LI2 YRSy G FNRBY LISGAGAZ2YSNIDA LI | OS 27

Court Approved Family Law Forms 12.980(c)(1) and (c)(2).

Exclude respondent from places frequented regularly by petitioner and/or any named
family or household member gdetitioner. Florida Supreme Court Approved Family Law
Forms 12.980(c)(1) and (c)(2).

Award temporary custody of a minor child or children of the parties on the same basis
as provided in 861.13. 8741.30(5§8,) Florida Statutes A UCCJEA form mustfiled
by petitioner if seeking such relief. §741.30(3)(€lprida Statutes

Order respondent to surrender any firearms and ammunition in his or her possession to

0KS aLISOATASR AKSNATFQa 2FFAOS LISYRAYy3 ¥

Approved Family Law Form 12.980(c)(2).

Order such other relief as the court deems necessary for the protection of a victim of
domestic violence, including injunctions or directives to law enforcement agencies as
provided in this section. 8741.30(6)(8) Florida Statutes

FINALUNJUNCTIONS

¢tKS O2dzNI akKlFftt ftt2¢ |y | RO@20FGS FTNRY
enforcement agency, or an advocate from a certified domestic violence center who is
registered under 839.905, Florida Statutespe present with the petitioner or
respondent during any court proceedings or hearings related to the injunction for
protection, provided the petitioner or respondent has made such a request and the
advccate is able to be present781.30(7), Florida States.

11
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All proceedings shall be recorded. Recording may be by electronic means as provided
by the Rules of Judicial Administratior§741.30(6)(h), Florida Statutes.

Upon notice and hearing, when it appears to the court that the petitioner is a victiin o
domestic violence or has reasonable cause to believe he or she is in imminent danger
of becoming a victim, the court may grant such relief d®tcourt deems proper.
§741.30(6)(a), Florida Statutes.

The flnal judgment of |nJunct|on for protection agast domestic violence may:

A 0S STTFSOUADS AYRSTFAYAGSEET dzyiAf Y2RA
request, upon notice and hearing; or
A SELANB 2y | RIFIGS OSNIIFAY | GloridasttutesdzR 3 S

Florida Supreme Coufpproved Family Law Form 12.980(e).

The final injunction ordemustinclude the statement that the respondent (unless
respondent is a law enforcement officer defined in §943 Rl@rida Statutedyolding an
active certification) may not have in his or her care, custody, possession or control any
firearm or ammunition. §741.30(6)(g), §790.233@prida Statutes

PGSSIBLE RELNEFTH FINAINJUNCTIONS

In addition to the types of possible relidfsted in theex partetemporary injunction

section, the court may also:

A Establish temporary support for a minor child or children

A The temporary support, custody and or visitation provisions that are established
in a permanent domestic violence injuiat remain in effect until the order
expires or an order, which addresses support, custody and or visitation, is
entered in a pending or subsequent civil action. §741.30(@) Florida
Statutes.

A Refer the petitioner to a certified domestic violenaanter. The courtnust
provide the petitioner with a list of certified domestic violence centers in the
circuit. 8741.30(6)(#), Florida Statutes

A Order counseling for any minor children and order any other provisions relating
to minor children. Florid Supreme Court Approved Family Law Form
12.980(d)(1)Florida Statutes

A Order a substance abuse and/or mental health evaluation for the respondent
and order the respondent to attend any treatment recommended by the
evaluation(s). 8741.30(6)(&), FloridaStatutes

A Order the respondent to enroll ancomplete a certified battereintervention
program. It is mandatory that such programs be certified under 874 El@2ida
Statutes If the court orders the respondent to this type of program the court
mustprovide the respondent with a ligtf all certified batteretintervention

12
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programs and all programs that have submitted an application to DCF to become
certified. 8741.30(6)(&), Florida Statutes

Unless the court makesritten factual findingsn its udgment or order which

are based on substantialvidence, stating why batterentervention programs

would be inappropriate, the coughallorder the respondent to attend a

batterer intervention programif:

1. It finds that the respodent willfully violatedthe ex parteinjunction;

2. The respondent, in this state or any other state, has been convicted of,
had adjudication withheld on, or pled nolo contendere to a crime
involving violence or a threat of violence; or

3. At any time in the past in this state or anethstate, an injunction has
been entered against the respondent after a hearing with notice.
§741.30(6)(e)Florida Statutes

Establish type of contact/visitation with minor child(ren) the noncustodial parent
may have. Florida Supreme Court Approved Babaw Form 12.980(d)(1).
Establish temporary alimony. Florida Supreme Court Approved Family Law
Forms 12.980(d)(1) and (2).

REQUIREMENTS FOR WRITTEN ORDERBORARY & FINAL

<

A judgment should indicate on its face that:

A

A

The injunction is valid and &rceable in all counties in Florida.

§741.30(6)(dL), Florida Statutes

Law enforcement officers may use their arrest powers pursuant to §901,15(6)
Florida Statuteso enforce the terms of injunction. §741.30(6)(@), Florida
Statutes

The court hadurisdiction over the parties and matter.

Reasonable notice and opportunity to be heard was given to respondent
AdzFFAOASY G (2 LINRPGSOG GKIFG LI@NHOAEIE QA
Statutes

The date respondent was served with the temporaryinal order, if obtainable.
§741.30(6)(d®), Florida Statutes

Special requirement for final injunctions:

A

A final injunction must, on its face, indicate that it is a violation of §790.233
Florida Statutesand a first degree misdemeanor, f@spondent to have in his
or her care, custody, possession, or control any firearm or ammunition.
§741.30(6)(g)Florida Statutes

13
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ENFORCEMENT

It is the intent of the Legislature that domestic violence be treated as a criminal act
rather than a privatenatter. Consequently, criminal prosecution shall be the favored
method of enforcing compliance with injunctions. 8741.2901E2)rida Statutes

The Florida Department of Law Enforcement has established and maintains a Domestic,
Dating, Sexual and Repeédblence Injunction Statewide Verification System capable of
electronically transmitting information to and between criminal justice agencies relating

to domestic violence injunctions issued by the courts throughout the statee

Department musthavet®s NB A L2 YRSYy i Qa yIFYSET NFYOS:z as

The court may enforce a violation of an injunction for protection against domestic

violence through a civil or criminal contempt proceeding, or the state attorney may
prosecute it as a criminal violatiamder 8741.31Florida Statutes The court may
SYT2NOS GKS NBaLRYyRSyiQa O2YLX AlFIyOS gAilK
and criminal remedies, including but not limited to, a monetary assessment or fine.
§741.30(9)(a)Florida Statutes

14
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DOMESTIC VIOLENCE COLLOQUY

Today we are holding fin&ll evidentiary hearings on injunctions for domestic, repeat
sexualand dating violence. The purpose of these hearings is to determine whether any
temporary injunctions shoultle extendedanyfinal injunctions should be enteredor any
cases should be dismisseld.afinal injunction is issued, please read it carefully and become
familiar with its terms, conditions, anduration.

It is possible that some of you in attendance today have besssted or charged with a
crime arising out of the same incidéajwhich is the basis for this injunction. As required by
law, this hearing is being recorded. If you are facing criminal charges you have the right to
remain silent because anything you s&@n be used against you in your criminal case.

If you have been arrested or charged watbsault or battery on a victinyour release

O2yRAGAZYA LINRPOlofte AyOf dzR 8e victim iwhd gay dlso Bethe2 T |a b

petitioner in this injunctdn. This injunction hearing is a civil matter, separate from the criminal
one, and regardlessf whether or notafinal injunction is issued or dismissed here todaifE
CONDITIONS OF RELEASE INCLUDING ANY STAY AWAY ORDERS IN YOUR CRIMINAL CA
NOT CHANGED, NOR ARE THE CRIMINAL CHARGES DISMISSED OR DROPPED. THAT CA
BE DONE BY THE JUDGE IN THE CRIMINAIPgASEmake certain you understand all of the
condtions of your release in the criminal case because a violation of the no contact
provision/stay away order could result in your arrest for a first degree misdememittoout

bond, LJdzy A a Kl 6fS o0& 2yS @SINJAY 2FAf HEe2N 2yS @&

When your case is called, please come forward to be sworn and seated. | will first
determine whether the petitioner has anything to addttee allegations in the petitioand if
petitioner can establish their case by the preponderance of the emdelf the petitioner
cannot establish the case, or does not wish to proceed with the case, | will dismiss it without
the need for further testimony.

Petitioners areeminded that you signed yourefition under penalty of perjury, and,
therefore, can beharged with a crime if you provided untruthfahswers or allegations in your
petition. Perjury is a third degree felony pghable by up to 5 years in th&ate prison. All
testimony taken todayincluding witness testimonyill also betakenunder oath

If the case goes forward, thespondent will then be allowed the opportunity to fully
respond to the testimony and evidence presented. Each party will be allowed to call any
witnesses and present any evidence they may have.

If the petitioner does notappear for the scheduled hearing today, tb&se may be

dismissed. If theaspondent does not appear because service of the temporary injunction was
not obtained, we will reset the heeng for a later date. If theaspondent has been served and

15
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fails toappear, the court may go forward with the hearing anfihal injunction, and other
relief may be granted.

At the conclusion of your hearing, please do not leave so that you may sign for receipt of
the orders entered in your case and copies of any necggsgperwork.

Petitioners should understand thatybu leave here with a finahjunction and later
decide an injunction is not what you need or want, you must file a written motion stating that
you desire to dismiss or end the injunction. Toert mayrequire a hearing on such a request.
The law also allows either party to request, in writindpearing to modifyor dismisghe
injunction at any time after it is issued.

If afinalinjunction is issued aspondents may be ordered to attendoatterer intervention
program(BIP) mental health evaluation and treatment, substance abuse evaluation, parenting
class, or other court ordered programs. If the court orders you to one of these programs, it is not
voluntary and cannot be ignored. Failuredamply with the programs may result in your being
held in contempt of court.

If a final injunction is entered against yatumay be unlawful for you to possess or
purchase a firearm, including a rifle, pistol, revolver, or ammunition pursuant to fededal
Florida law. If you have any questions whether these laws make it illegal for you to possess or
purchase a firearm, you should consult an attorney.

If a final injunction is entered todapetitionersshould notcontact espondents.
Respondentpleaseunderstand that the ptitioner cannot give you permission to violate the
injunction. Do not be misled by thinking it is acceptable far twtalk to or visit with the
petitioner if he or she initiates the contact. IT IS NOT. Unless you have in yaoua lsapy of
an order dismissing the injunction which is signed lpydae, you are still required to abide by
the injunction. If you violate the terms of the injunction, you are subject to arrest and may be
OKIFNBSR gAU0K | ONXRXYSQ ylayugyeOli Al2ay S+ AgKIAIQKA 2Aya 2 F
misdemeanor punishable by up to one year in jail, and/or a $1fD@Q in addition to possible
civil penalties. Als, if you follow or harass thegtitioner, you may be arrested for aggravated
stalking, a felony punistble by up to five years in prison.

If you have any questions feel free to ask. Please come forward when your names are
called. Thank you.
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BEST PRACTICBMODEL ON CHILD SUPPORT IN
DOMESTIC VIOLENCE CASES

Introduction

As petitioners seek safety for themselves and their children, financial needs are also a
concern. At the same time, petitioners sometimes fear that seeking temporary child support
will alert the respondent to their address, require physioahtact during courtroom
proceedings, revive efforts for visitation or child custody, or anger the respondent further.
Therefore, while petitioners are aware that child support will help with the care of their
children, they are also wary that it may coromise their safety.

This bespractices model serves as suggested guidelines for how child support should be
handled in domestic violence cases. Its purpose is to provide guidance on issues related to
temporary child support in domestic violence injunction proceedings so petitionayspursue
child support safely and knowledgably.

The Intake Process

Make sure the petitioner understands all parts of the Petition for Injunction for Protection
Against Domestic Violence. In particular, make sure that the petitioner is aware thatdme o
may seek temporary child support from the respondent if the respondent is the legal parent,
adoptive parent, or guardian by court order of a minor child or child8=se88741.30(6)(a)(4),
61.13(1)(a), 39.402(11)(a), Florida Statutdsrida FamilyLaw Rules of Procedure Form
12.980(a), section VI(3)

1. Find out whether paternity has ever been established and if the petitioner is already
receiving child support in another cas@lso ask whether the mother was legally
married to a man who is not thetleer party in the current casehen the child(ren) was
conceived or bornlf paternity has never been established, inform the petitioner that
initiating a paternity case is one way to have child support established on a permanent
basis.

2. If the petitioner fears disclosing his or her address in Section | of the Petition for
Injunction for Protection against Domestic Violence, make sure that the petitioner is
aware that he or she can keep this information confidential. If desired, have the

petiioner NA 1S aO2y FARSYGALFIf & Ay GKS aLl 0Sa LINEZ

have the petitioner complete and file the Florida Supreme Court Approved Form
MHOPPY NOKOZ t SGAGAZ2YSNRA wSljdzSad F2N/ 2y ¥

3. If the petitioner wishes to seekdd support, make sure that Section VI is filled out
completely and accurately. In addition, make sure that the petitioner also completes:
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4.

a) Family Law Financial Affidavit, Florida Family Law Rules of Procedure Form
12.902(b) or (c);

b) Uniform Child Custody Jurisdiction and Enforcement Act (UCCJEA) Affidavit,
Florida Supreme Court Approved Family Law Form 12.902(d);

c) Child Support Guidelines Worksheet, Florida Family Law Rules of Procedure Form
12.902(e);

d) Notice of Social Security Numh Florida Supreme Court Approved Family Law
Form 12.902(j); and

e) A Notice of Related Case Form if applicable.

In addition to the required forms, it will be helpful for the establishment of temporary

child support if the petitioner lists such informatibna (G KS NBalLR2y RSy (i Qa
employment along with the address, phone number, fax number, rate of pay, pay stub
information, a W2 form, or a recent tax return. If the petitioner does not know this
information but can obtain it and bring it to the heagnadvise him or her to do so.

Prior to the return hearing, make sure to check for related cases to see if child support
has already been established.

In Court

1.

If the petitioner requests temporary child support in the petition, the judge must
address iin the domestic violence hearing pursuant to §741.2902(2)(d), Florida
Statutes, regardless of whether other paternity, divorce, or related cases are pending. It
is the best practice for the presiding judge to consider and order temporary child
support atthe injunction hearing to alleviate the need for the petitioner to return to

court, prevent additional contacts between the petitioner and the respondent, and to
ensure that temporary child support is ordered and hopefully received by the petitioner
as son as possible. Victims of domestic violence are often in need of child support
immediately as they may lose their regular means of support when they file a petition
for an injunction. Other family court cases may take months to resolve and in the
meantime the children of victims of domestic violence still need to be supported. Lastly,
an order for temporary child support becomes ineffective upon the entry of an order
pertaining to child support in a pending or subsequeinil case pursuant to
8741.3{6)(a)(4), Florida Statutes, so no two orders will conflict.

If the petitioner does not include a request for temporary child support in the Petition

for Injunction for Protection against Domestic Violence the judge should not address
child support unlesthe respondent is present and waives notice.
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3. While the judge can always calculate temporary child support during the hearing, the
following two options can save court time and promote accuracy:

a) Financial affidavits are filled out in court or aheadiofe by both parties, and
child support is calculated on the spot by using FinPlan, Divorce Power Analyzer,
or similar software.

b) Financial affidavits are filled out in court or ahead of time by both parties, and
the domestic violence case manager calcesathe guidelines amount of child
support manually using Form 12.9(¥), Child Support Guidelines Worksheet.

4. In Title IVD cases and in all cases utilizing an income deduction order the judge shall
order temporary child support payments to be made throulga State Disbursement
Unit pursuant to 861.181, Florida Statutdscome deduction orders should be used
whenever possible, however, if payments are not being madamyncome deduction
order, the judge shall order that temporary child support be ghidugh the
depository unless both parties request and the court finds that direct payments are in
the best interest of the child pursuant to 861.13(1)(d), Florida Statuiesect payments
to the petitioner should be avoided as this may increase treditikod of contact
between the petitioner and the respondent or disputes as to what was or was not
actually paid.

5. Each child support order shall provide the full name and date of birth of each minor
child who is the subject of the child support orddrhe respondent should be notified
when his or her first payment is due and where the check should be sent. In addition
the court case number, the name of the person obligated to pay, and the name of the
person to whom the payment is being made mustibeuded with payments. It would
be helpful after each hearing for the respondent to receive a paper reminding him or
her of this information. An example of this is:

The first payment shall be due on(date) and is payable to the State of Florida
Disbursement Unit, PO Box 8500 Tallahassee, FL 581 Include the COUNTY,
COURT CASE NUMBER, and NAME of the person to whom the payment is being
made, and your NAME, on each payment. No credit for paymeribevgiven to

you for any payment given directly to the custodial parent.

6. Income Deduction Orders are the preferred method for collecting child support
payments and should be ordered whenever possible. The deputy clerk or other
designee should mailorta G KS Ly O02YS 5SRdz0GA2y hNRSNI §2
within two business days. The amount of time it takes for the obligee to receive
payment varies greatly depending on the employer and payroll procedures, therefore,
the judge should consider alternaé payment methods for the initial payment or
payments.
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7. When ordering temporary child support the judge should explain the following to both
parties:

a) This igemporarychild support. The order for temporary child support will end
when the injunction expes, or when a child support order is entered in another
case;

b) The options for securing lortgrm child support, such as a paternity hearing;

c) ¢KIFG AG Aa GKS LISGAGA2YSNINDE NBaLlRyaAo
made;

d) ¢ KS 02 dzNIpeafor@ngiine cRild suppért order; and

e) The responsibilities of the petitioner and respondent to notify the court if the
award needs to be modified due to a change in circumstance.

8. .ST2NB SI@PAy3a O2dz2NIix 620K LI NIASA &aKz2d
decision on temporary child support, and the respondent should receive information on
how payments should be made. If income deduction is being used, both the respondent
and petitioner should receive information on when payment will begin and how
payments will be made until the Income Deduction Order takes effect.

Follow-Up and Compliance

Followup and compliance with temporary child support can be done in severateiiff ways:

1. One such method is the use of a tickler system that initiates compliance checks at key
points in time. The tickler system should be used in the following manner:

a) The system may be set up as either an automated electronic system or a manual
case file system.

b) The tickler system should alert the case manager to the timeframe or deadline
contained in the injunction order for temporary child support payments.

c) After the deadline passes, if the respondent has not produced documentation of
paymen, the case manager should alert the court and proceed according to
circuit procedures.

2. A second method is the use of compliance review hearings. These hearings should be
conducted in the following manner:
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a) An order setting review hearings for congsice with temporary child support
and all other conditions of the injunctiorsuch as batterers intervention
participation- should be issued at the final hearing. Compliance hearings should
be set for 30 days and 60 days after issuance of the finaipedgwith the
respondent being the only person required to attend.

b) Atthe compliance hearing the respondent must provide proof and
documentation that child support is being paid as ordered by the court and that
he or she is complying with all the regeiments of the final judgment.

c) If the respondent fails to provide proof of child support payments or other
requirements at or before the scheduled review hearings, an Order to Show
Cause should be issued and a hearing date should be set before théaoomt
later than two weeks.

d) The respondent should have the opportunity to provide proof of compliance to
either the clerk or designee prior to the scheduled review hearing. If proof is
provided early, the respondent should then be excused from attentfiag
hearing and should be provided with a document indicating that he or she was
excused.

e) If there is nonpayment of child support after the completion of the compliance
review hearings, the petitioner should file a Motion for Enforcement with the
clerk a obtain the services of the Department of Revenue Child Support
Enforcement Unit to enforce compliance. The petitioner should be made aware
of this responsibility in writing by the court at the end of the final hearing.

Modifications and Termination

1. The petitioner or the respondent may request a modification of an injunction or a
dismissal of an injunction using the appropriate Florida Supreme Court approved Family
Law Form.

2. If requested, domestic violence coordinators should provide informationrafetrals
to both the petitioner and the respondent regarding changes to or termination of the
injunction.

3. Upon filing, the motion to modify or terminate the injunction will be sent to the signing
judge for review and a hearing will be scheduled if rssegy.

When there is a modification or termination of an injunction requiring temporary child support

LI @YSyida YIRS G2 GKS {GFrGS 5Aa0dz2NESYSYy(d | yAji=
Disbursement Unit of the changes. In addition, if an Income Dexu©rder is facilitating
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payment, an Order to Vacate should be sent by the clerk to the employer and the State
Disbursement Unit when a modification or termination is entered.
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FLORIDA FIREARMS LEGAL SUMMARYOR DOMESTIC
VIOLENCE CASES

| STATE AND FEDERMREARMS LAWS

Federal law:

18U.S.C. 8922(g)8: 0 A& dzyfl gFdzZk F2NI I LISNE2Y HKZF K

Final Judgment of Injunction for Protection Against Domestic Violence meets federal
RSTAYAGAZ2Y 2F Gt NPGSOGAZ2Y hNRSNEO AYy S¥
ammunition, ship otransport same in interstate commerce, receive any which have
been so shipped or transported, or have seized firearms returned. The respondent
Ydzali ©0S 'y GAYOGAYFGS LI NIYSNE FyR Ydzd
hearing and opportunity to be hed).

18 U.S.C. 8921(a)(32)y GAY GA Y GS LI NIy SNE -pa@nt,br aLJ2
individual who lives or has lived together with the victim.

18 U.S.C. 8923 official use exemption exists for law enforcement officers and

active military, sbject to a protection order, which has been interpreted by the

. dzNBl dz 2F 1§ O2K2t3X ¢20F OO2-RHziRé¢ CARAE B KX &
service weapons.

18 U.S.C.8922(g)(@®) | dzi Sy 6 SNA :!!l YIQYREBYW (i®2y A OGSR 2
(right to counsel, jury trial, and conviction not expunged) misdemeanor crime of
domestic violence is permanently disqualified from possessing a firearm or
ammunition. Defendant must be spouse, former spouseparent, parent or
guardian of victim, person who cobiés or has cohabited as spouse, parent or
guardian, or a person similarly situatdd2 G2 FFAOA Il f dzaSé SE
18 U.S.C.8921(B)(ifjhe court may retain firearm phibition in any order of
expungenent of conviction.

18U.S.C. 8924(&): All federal violations are punishable by up to 10 years
imprisonment and/or a $250,00fne.

Florida law:

§790.233(1)Florida Statutesprohibits a person subject to a currefibal injunction
Against Domestic Violence undgr41.30from possessing firearms or ammunition.

§790.233(3)Florida Statuted, N2 JA RS & 'y a2FFAOALf dzaSé

enforcement officers subject to an injunction, consistent with federal law, subject to
the policy of the employing agency.
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§790.06(2)(l Florida Statutesprohibits the issuance of a license to carry a concealed
weapon or firearm to a person subject to a current injunction for protection against
domestic or repeat violence.

§790.06(2)(K)Florida Statutesprohibits issuance of a liceaso carry a concealed
weapon or firearm to a person who has had an adjudication withheld or sentence
suspended for a felony or misdemeanor crime of domestic violence, and three years
has not expired from the completion of probation or other conditions.

§790.233(2) Florida Statutesyiolations constitute a first degree misdemeanor.
§790.065(2)Florida Statutesiequires FDLE to perform a records check for federal

and state disqualiérs such as injunctions and convictiggor to authorizing the
purchase of a firearm.
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State and federal laws prohibit possession of firearms and ammunition by respondents who
havein effect or eveihad a final injunctiorfor protection against domestic violenestered
against them.This mandate constitutes primary safety provision of domestic violermeil
injunctions. The courts, law enforcement agencies, and other concerned stakeholders should
collaborate to resolve issues and create protocols for theeswder, storage, and return of
weapons and ammunition.

FLORIDA FIREARMS CHECKLIST FOR DOMESTIC
VIOLENCE CASES

SURRENDER

If a temporary injunction so provides, upon service of the injunction, redpphmust
surrender all firearms andmmunition to the police, obtain a receipt of surrender, and file
the receipt with the court§790.233(1)Florida Statutesand 18 U.S.C. §922(g)(8).

If a respondent fails to appear in court after beingveat with a temporary injunctioand
petitioner testifies that respondent currently has a gun in his/her possession, the court may
issue a separate order requiritige respondent to surrender the firearm/ammunition.

Firearm surrender imandated in domestic violence casémwever, the court may order
surrender of guns and ammunition in repeat, dating and sexual violence cases when there
a nexus between the firearm and the alleged violence.

Orders should specify respondent has to surrender weapons within 48 hoprswvide
an dfidavit saying he or shéoesnot have any weapons or ammunition.

Orders should note that the weaperand/or ammunitiorwill be destroyed after 60
days from date order is vacated or expiresat nlaimed by the respondent. The
respondent should siga notice to this effect.

The court should specifically address firearms at the final hearing and notify the
respondent of restrictions.

The court should inform respondents about the ®MB 3 NRAY 3 L2 a3 a4S3 a1

YR Gl OO0Saaé niivihg with GEharddhb o fireans.
All respondents should complete a sworateiment of possession/surrendei firearm

prior to commencement of final hearing attesting to whether they have in the past six
monthsowned or possessed any firearmsammunition.
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Respondent should be required to provide proof of surrender if a receipt was not previousl
filed with the court.

[ 2dzNI YFe@ YIF1S |y a2y (KS Né&hdeptNReénderdfHp dzA NjB
firearmsand/or ammunitionand reviewany supporting documentation provided bye
respondent.

Respondent may sell or transfer all firearms and ammunition to a third party not residing
with the respondent, provided that the third party is papproved by the courtA notarized
copy of an affidavit evidencing such trans$éould be filed with the court.

If respondents not in possession of fireasand/or ammunition, no further action is
requiredby the court.

If there has not been full compliance, the court neayter a separate order compelling
respondent to comply with the surrender within 24 hours and provide proof by fax to the
court. If the respondent has still not complied, the court may commence indirect criminal
contempt procedures by entering an Order $how Caus&eeFlorida Rule of Criminal
Procedure 3.840.

RETURN OF FIREARMS/AMMUNITION

[ After entry of a final judgment after hearing, a Motion for Request of Return of Firearms
and Other Property should be required and a hearing should be held biéfereourt
enters any modificationThe petitioner should have an oppariity to give testimony on
the issue of weapons return

When a protection order expires or is dismissed, a respondent can file for a return of
property and attest that he/she qualifieunderl8 U.S.C. §922(g) and 18 U.S.C. §922(n), and
Florida lawin that he/she

A Has not been found guilty of a felony or misdemeanor crime of domestic viglenae
Florida, a crime involving violence

There is no final protection order in effect in Florida or any other state;

No forfeiture action is pending in another court;

Has never been adjudicated mentally defective or been committed to a mental
institution;

Is legally and lawfully in the Unite&ttates;

Has never been dishonorably discharged from the Armed Services;

Has never renounced US citizenship;

Is not currently under indictment for any felony;

Has not been convicted of a felony or misdemeanor crime of domestic viglenae
Florida, a dme involving violence

> > >

v > > > >
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A Has not been on probation or pretrial diversion, or had adjudication withheld for an act
of domestic violencer in Florida, a crime involving violenedthin the past 3 years;
and

A There is no other legal impediment to his/her owg or possessing a firearm.

The petitioner should be notified that respondentls requested return of firearmend is
allowed 15 days to file any objections.

At the expiration of 15 days, the caskould beset for hearing on the request for returrf o
property. The court may determinéthe firearm/ammnunition may be legally returnetb
the respondentby conducting an HC/NCIC check on the respondent aadiewing the
sworn motion and all supporting documents prior to signing the order for return.
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CIVIL DOMESTIC VIOLENCE/UNIFIED FAMILY COURT (UFC)
BENCHOUTLINE

|. Be aware of all related cases involving the same family.

[I. Domestic violencenjunctionsmust be issued separately but be aware of related pending
casedn orderto avoid entering orderghat are inconsistent or conflict and the legal
precedent of conflicting orders.

M. . S YAYRTFdzZ 2F GKS LISGAGIA2YySNINDA NBljdzSad G2
take steps to ensure safe keeping of confidential information in all related cases.

IV. Determine if the petitionehasstanding.

V. Make sure the petition includes allegations which meet the definition of domestic
violence and the appropriate burden of proof is met.

VI. Apply the appropriate burden of proof.
VII. Issue theex parteorder the same dy the petition is filed.

VIII. Grant reliefin the temporay injunction as listed unde§741.30(5)(g)Florida Statutes If
a temporary injunction has already been ergd or denied, skip to number Xiélow.

IX. Should you deny an injunction, it shall be bytien order noting the legal grounds for
denial. If the court finds no basis for the issuance of an injunction, the petition may be
denied without a return hearing. But when the only legal ground for denial is no
appearance of an immediate and present danof domestic violence, the petition may
be denied but the court shall set a full hearing on the petition for injunction, no more than
15 days from the day the petition was filed, with notice at the earliest possible time.

X. Consider referring the partid® mediation, but only with the consent of the parties, and
only in an attempt to resolve matters of use of the residence, temporary custody and
visitation, and temporary spousal and child support. Do not refer the parties to mediation
if a degree of pasviolence, potential for future lethality, or other factors that would
compromise the mediation exist.

XI. Grant relief ina finalinjunction as listed under®&1.30(6)(a)Florida Statutes

XIl. Complete al the relevant sections of thEinal Judgment Injunction for Protection Against
Domestic Violencand sign the order at the conclusion of the hearing.
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XIV.

XV.

XVI.

XVII.

Provide the petitioner and respondent with copies bétorder immediately upon the
O2y Of dzaaz2y 2F (KS K Sdr deRige Brzabseritidedpdadents) &S NA F ¥
required by Rule 12.610.

Provide litgants with a list of battereintervention programs, which haveeen certified
0 & Cf RejadrtRdnt®EChildren and Familjiemd information about other programs
in which the ourt orders them to participate.

Ensure that appropriate protocols are established to monitor and enforce compliance.

Injunctions are meant to be permanent unless otherwise requested by the petitiGser.
§741.30(6)(c)Florida Statutes No new violace is required to extend a final injunction.

Consider and follow the actions recommended by the Domestic Violence Subcommittee
of the Steering Committee on Children and Families in the Court @@dhe Domestic
Violence Strategic Plannivgorkgroupfor entering orders and conducting hearings in

civil domestic violence proceedings.
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CIVIL DOMESTIC VIOLENCE/UNIFIED FAMILY COURT (UFC)
BENCHGUIDE

Civil domestic violence proceedings aree of the many types of family law proceedings
GKFG FNB SyO2YLI) aaSR Ay GKS Ct2NARI { dzLINBYS| /
approach to handling all cases involvthg same children and famify The coordination of
multiple cases involving @angle family is an essential element of Unified Family Court. It
effectively eliminates duplicate hearings, decreases the potential for conflicting orders, creates
opportunity for alternative dispute resolution, provides prompt linkages to services, and
promotes more informed judicial decision making. Judicial decisions in domestic violence
proceedings may affect or conflict with orders entered in related cases involving the same
family. Judges need to know the possible impact of a domestic violencetign on related
cases. The following checklist is designed to help judges coordinate domestic violence cases
with related cases and illustrates circumstances when civil domestic violence proceedings and
other related cases impact one another.

I. Be awae of all related cases involving the same family.
It is important to be mindful of both pending and closed cases that may contain
judgments and orders, which impact pending cases. The court must be aware of and
consider any orders or judgments that affect jurisdiction, establish a precedence of
orders, @ contain potentially inconsistent rulingSee als€ t 2 NA Rl Qa CI YA & /
Kit: Volume I, pg. 47.

When dealing with related cases, the best way to ensure consistency among orders is to
FaaAdy it 2F | Fl YAf&Qa sNBjudgéicviveftheé 3 Sa G2
FIYAfeQa AYyUiGSNO2yySOGSR OlFasSa |yR Lldzia aKS
effectively coordinate proceedings and to create consistent and meaningful orgees.
alsoCtf 2NARI Q& ClYAf& /2d2NI ¢22f YAGY =z2f dzvp

[I. Domestic violence orders must be issued separatdipwever,be aware of related
pending cases orderto avoid entering orders tht are inconsistent or conflicand the
legal precedence of conflicting order§Seed SOG A2y &/ NRP&aaz2@SNkwSt | 0
Domestic Violence Legau@ine on page47 of thisbenchbook for applicable cadaw).

To prevent the entry of inconsistent orders, except as provided in chaptefldgida
Statutesthe court must entercchapter 74, Florida Statutes;ivildomestic violence

orders separately. The court should metludedomestic violence injunctions within

orders or final judgments in dissolution of marriage, separate maintenance, child support
or paternity cases.

'C2NJ YFOSNALFE A | o2dzi ' YATASR CRelMtadURa dz@ dANO | GAABy & &K SA ¥ SPK A
benchbook.
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Furthermore,judges must be aware of ders entered in related cases and the precedence
of the orders to mitigate the impact of inconsistent provisioms2005, the legislature
amended 89.013 Florida Statutes, which statésat chapter 39 orders pertaining to
custody, visitation, etc. takprecedence over similar orders in other civil cases.
Additionally,8741.30, Florida Statutesjandatesthat the provisions of injunctions dealing
with custody, visitation, and child support remain in effect until the order expires or an
order on those maers is entered in a subsequent civil case.

The examples below occur daily in courtrooms across Florida and further illustrate the
importance of judicial education regarding relatesses and the precedence of @. In
each of the following circumstances domestic violence allegations may arise, separate
domestic violence injunctions must be ordered, and multiple orders may impact one
another.

A. Domestic Violence Allegatio®siring Dissolution of Marriage:

Sometimes an injunction for protection will arise during a pending dissolution of
marriage case. Judg should be aware thait8.052(6), Florida Statutes, requires
0 KI { idjwddtidh yoBprotection against domestic violence arising out of the
dissolution of marriage shall be issued as a separate order in compliance with
chapter 741 Florida Statutesand shall not be included in the judgment of
RA&a&2f dzii A 2 y exdparafd injliNdidn BiQmdtection dd@inst domestic
violence is filed in national and state crime information systegost is readily
available to other courts and to law enforcement. No other type of order is filed
under thissystem, so do not grargrestraining order in dissolution of marriage
actions. Law enforcement will not be aware of the provisions and therefore will not
be able to properly protect litigants.

Furthermore, even if both parties consent, the court is prohibited from entering
mutual injunctions unless both parties Wafiled petitions8§741.30(1)(i), Florida
Statutes. See alsddixson v. Hixsqr698 So.2d 639 (Fla"HCA 1997)(reversing
GYdzidzl f 2NRSNJ 2F LINPGISOGA2YE BKSNB 2yf 3
domestic violencénjunction).

B. Domestic Violence Injunction Entered Prior to Dissolution of Marriage:

Inconsistent orders can arise when a pantyat dissolution of marriageas been
issued an injunction for protection against domestic violence. The typical scenario is
of a petitioner with an injunction for protection that prohibits all contact between
the parties who then gets a subsequent order in the dissolution case that allows for
contact to exchange children forsitiation. According to&41.30(1)(c), Florida
Satutes, orders entered in a subsequent action filed under chapteF&irida
Statutestake precedence over any inconsistent provisions of an injunction that
address matters more appropriately governed by chapteobthe Florida Statutes

Therefore the ourt hearing chapter 61 actions needs to be aware of the
domestic violence issues between the parties to make decisions regarding visitation
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and to tailor safe and effective means for exchanging children for visitation. If
contact for visitation purposeis allowed in a chapter 61 proceeding, the court may
need to enter an amended injunction for protection that clarifies or modifies the
contact the parties may have pursuant to the injunction for protection.

A paternity or dissolution of marriage acti@the more appropriate forum in
which to address permanent child support and custody obligatigigiough
§741.30(6)(a), Florida Statutes, and Florida Family Law Rule of Procedure
12.610(c)(1)C provide for establishing temporary custody and suppaanhfominor
child or children connected with domestic violence proceedings, the domestic
violence forum is not designed for establishing permanent custody and support
obligations because custody and support determinations in domestic violence cases
end on tre termination date of the injunction. The primary focus of domestic
violenceinjunction proceedingss prohibiting and preventingiolence between the
parties.

Modifying Bond Conditions to make Consistent with Provisions in Domestic Violence
Injunctiors:

A judge may modify bond conditions in a criminal case to make them consistent
with the contact provisions of a domestic violence injunction. While the orders
should be consistent in each case, the bond conditions should be in a separate order
to maintan the integrity of the criminal proceeding and to provide effective notice
of the conditions to law enforcement.

.S YAYRFdA 2F GKS LISGAGA2YySNID&a NBIljdzSaid
and take steps to ensure safe keeping of confidential information in all related cases.
(SeeFloridaFamily LaviRuleof Procedurel2.610(b)(4)(Bland §8741.30(6)(a)(7) r=d

741.465, Florida StatutesHor further discussion on the topic of addregs

confidentialityin 3 Sy SNJ f ¥ NBI R RERKNEB &S OiA YA RIViid SIRE
Domestic WlenceLegal @tline that is included in this benchbook and Flotda C I Y A f
Law ToolKit: Volume I, pg.17.

A.

B.

Once the petitioner requests that her or his address be kept confidential, it shall
remain confidential in the pending proceeding and in related case files. This will

take some diligence on the part of the petitioner in dileg the court and clerk of

the confidential address and not disclosing the address on his or her own in other
court documents

/ 2dzNIi LISNE2Yyy St akK2dzZ R ¢2N] 6AGK (GKS Of
develop a method to ensure that the address is truly confidential.
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VI.

Determine if the petitionerhas standing.

Thepetitioner and espondent ardamily or household membersspouses, espouses,

relatives by blood or marriage, anyone who lives or has lived together in the same

dwelling as a familynit AND

A. They currently reside or have in the past resided together in the same dwelling as a
family unit, OR

B. They have a child in common, regardless of whether they have been married and
regardless of whether they currently reside or have in the past resided together in
the same dwelling.

C. If the parties are relatives and no longer reside togethedidrnot reside together in
the past, they may want to fileor an injunction undeg8784.046, Florida Statutes.

D. There is no minimen residency requiremen®741.30(1)(j), Florida Statutes.
Therefore a petition can be filed in the circuit where the petitiooarrently or
temporarily resides, where the respondent resides, or where the domestic violence
occurred.

Make sure the petition includes allegations which meet the definition of domestic
violence and the appropriate burden of proof is met.

An assaultaggravated assault, battery, aggravated battery, sexual assault, sexual
battery, stalking, aggravated stalking, kidnapping, false imprisonment, or any other
criminal offense resulting in physical injury or death must have occurred and the
appropriate burd@ of proof, which is set out below, must be met.

Apply the appropriate burden of proof.
The burden of proof varies slightly depending on the type of domestic violence action
that is pending. For example:
A. Ex @arte Temporary Domestic Violence Injunctions
1. Atemporary injunction may be granted when it appears to the court that an

GAYYSRAIGS yR LINBaSYy(l RI §731383%5)FBridk2 Y S

Statutes.

A

2. ¢KS NYz S NBIljdzANBa (GKS alyYyS FAYRAy3 o8
RF CLYAf& [ 4 w

GNRYy3I yR Of S|
LJ2 Kopefoyich @ a  NA

dangerofdom& G A Od & & d¢ Cf 2 NR
3. ¢KS SOARSYOS Ydzad o6S aadi
LINE@SYGSR 3aFAyad GKS NB3
Kepelovich 793 So.2d 31, 33 (F2d DCA 2001).

B. FinalDomestic Violence Injuncti@n

1. ¢KS O2dzNIi Yl & 3INryld NBEtASTF>ES AyOfdzZRAy3
O2dzNIi ¢ GKFG LISGAGA2YSNI A4 aSAGKSNI GKS

reasonable cause to believe he or she isriminent danger of becoming a
victim2 ¥ R 2 Y Sa (A @1.30(0)2j, Hofida Statesd

2. ¢KS S@PARSYyOS Ydzai 6S aadaNRy3a FyR Of Sl
LINE@SYGSR 3FAyad GKS NBa&LRKopehychna N

Kepelovich 793 So.2d 31, 33 (Fla. 2d DCA 2001).
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VII.

C. Violation of Domestic Violence Injunction

1. The burden of proof in a hearing involving a violation of an injunction is beyond a
reasonable doubtHunter v. State855 So0.3&77, 678 (Fla. 2d DCA 2003).

2. In a case based entirely on circumstantial evidence, the party seeking the
contempt finding has the burden of presenting evidence from which the court
can exclude every reasonable hypothesis except that of ¢ailt.v. State/53
So.2d 682, 683 (Fla"CA 2000).

3. Willful violation of an injunction may be prosecuted criminally as a first degree
misdemeanor pursuant to 841.314), Florida Statutes.

4. The person accused tife violation does not have the burden of going forward
at the outset of the hearing to show why he or she should not be held in
contempt. Tide v. State804 So.2d 412, 413 (FI& BCA 2001).

5. 4. SOFdzaS ONARYAYyLFf O2yidSYLIWi Aa W ONRY
be afforded the same constitutional dymocess protections afforded to criminal
RS ¥ Sy Rd. (fubtingFéliner v. Columbia Pictures Television, I#89 So.2d
453, 455 (Fla."ADCA 2001)), (citation omitted). Therefore, the person seeking
the order of contempt has the initial burden obigg forward at the contempt
hearing.

D. Civil Contempt
1. The preponderance of the evidence burden of proof applies to civil contempt
proceedings.Kramer v. State800 So.2d 319, 320 (Fla. 2d DCA 2001).
2./ A@AfT O2yGSYLIG Aa | NBYSReée 2F | O2dzNI
RANBOG  OAQAt tAGAAlIYG (G2 RBWSRWNI |
State 578 So.2d 860,862 (FId! BCA 1991).

oadu

E. Criminal Contempt
1. The burden of poof in a ciminal contempt proceeding is beyond a reasonable
doubt. SeeKramer v. State800 So.2d 319, 320 (Fla. 2d DCA 2001).
2. Criminal contempt proceedings are subject to Florida Rules of Criminal
t N2POSRdAzZNS odyon FyR odynn lagpieabfezo (0 KS
ONAYAYLFf OFasSa AyOfdzRAy3a RdzS LINROS3&a
NB I &2y | o {DBwisR.2StHp5T8i8n.2d 860, 862 (FI& BCA 1991).

Issue theex parteorder the same day the petition is filed.

Initial orders shoulde issued the same day that the petition is filed and will remain
STFSOUGAGS F2NIJ I LISNA2R 2F FAFTOISSY RlILeao
violence cases is critical due to the potential danger to petitioners and their children.
Violencewill likely escalate in frequency and severity when a victim attempts to

separate from the abuserspecially after the respondent receives notice that the victim
has filed a petition seeking protection against domestic violence.
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VIIl.  Grant relief for thetemporary injunction as listed under 8741.30(5)(a), Florida
Statutes. If a temporary injunction has already been entered or denied, skip to Roman
number XII.

A. Restraining the respondent from committing any acts of domestic violence.

B. Awarding the petitionethe temporary exclusive use and possession of the dwelling
that the parties share or excluding the respondent from the residence of the
petitioner.

C. Granting the petitioner temporary custody of a minor child or children, on the same
basis as provided indfida Statuteshapter 61.

D. Do not grant child custody, support, or visitation rights toaaty unless theparty is
the legal parent, adoptive parent, or guardian by court ordethefminor child or
children.See88741.3(06)(a)(4), 61.13(1)(a), 39.40214)), Florida Statutes; Florida
Supreme Court Approved Family Law Form 12.980 (a), section VI (3). Paternity may
be established by a separate paternity action filed in family court; a hospital
affidavitexecutel by both parents pursuanb §8382.013 0188382.016, Florida
Statutes; by affidavit or stipulation of paternity executed by both parents and filed
GAGK GKS Of SNl & 2F GKS O2dzNIiz Ay | 62N] S
determines the dependent(s) of an injured worker; in an adjudicatagring in a
probate case (addressing inheritance), or in a dependency proceeding under
chapter 39, Florida Statutes.

E. Ordering such other relief as the court deems necessary for the protection of a
victim of domestic violence, including injunctions or dtrees to law enforcement
agencies.

F.WSAaOdNI AYyAy3d NBALRYRSYyd FTNRBY O2yial OG 6AfK
immediate family or household. Florida Supreme Court Approved Family Law
Forms 12.980(d)(1) and (d)(2).

G. Excluding respondent from petithpS N a LJX I OS 2F SYLX 28YSy
Supreme Court Approved Family Law Forms 12.980(d)(1) and (2).

H. Excluding respondent from places frequented regularly by petitioner or any named
family or household member of petitioner. Florida Supreme Coupréyed Family
Law Forms 12.980(d)(1) and (d)(2).

I. Ordering respondent to surrender any firearms and ammunition in his or her
Ll2adaSaarzy (G2 (GUKS &aLISOAFTFASR aKSNAFTTFQa RP¥T
Florida Supreme Court Approved Family Law Forn8302d)(2).

J. NOTE: Extending temporary injunctions should not be a substitute for issuing a
final order. SeeSanchez v. Alvia06 So.2d 1263 (4DCA 2005), which states
that the statute does not contemplate relief beyond an ex parte temporary
injunction without a full evidentiary hearing.

——
v

IX.  Should you deny an injunction, it shall be by written order noting the legal grounds for
denial. If the court finds no basis for the issuance of an injunction, the petition may be
denied without a return hearing. Buivhen the only legal ground for denial is no
appearance of an immediate and present danger of domestic violence, the petition
may be denied but the court shall set a full hearing on the petition for injunction, no
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more than 15 days from the day the petitrowas filed, with notice at the earliest
possible time. See§741.30(5)(b), Florida Statutes.

Grant reliefin afinal injunction as listed under §741.30(6)(a), Florida Statutes.
A.

B.

. Establishing temporary support for the petitioner (temporary alimony) or minor

. Ordering such other relief as the court deems necessary for the protection of a

. RestraininNB a LI2 YRSy i FNRY O2yidl OO0 6AGK LISGAIDG

Restraining the respondent from committing any acts of domestic violageast

LISGAGAZ2YSNI 2N Fye YSYOSNI 2F LISGAGAZ2YSNIa

Awarding the petitioner the temporary exclusive use and possession of the dwelling
that the parties share or excluding the respondent from the residence of the
petitioner.

Granting the petitioner temporary custody of a mingdild or children, on the same
basis as provided in chapter Glorida Statutes

child or children (temporary child suppdron the same basis as provided in chapter
61, FloridaStatutes.(Seelnfra Best Practices Model on Child Support in Domestic
Violence CasesDo not grant child custody, support, or visitation rights to a
respondent unless the respondent is the legal parent, adoptive parent, or guardian
by court order of a minor child or childreBee§88741.30(6)(a)(4), 61.13(1)(a),
39.40211)(a), Florida StatigeFlorida Supreme Court Approved Family Law Form
12.980 (a), section VI (3). Paternity may be established by a separate paternity
action filed in family court; a hospital affidavit executed by both parents pursuant to
88382.013 or 88382.016, Florida Stat by affidavit or stipulation of paternity

SESOdziSR o0& 020K LI NByiGa YR FTAtSR 6AiGH

compensation or similar hearing that determines the dependent(s) of an injured
worker; in an adjudicatory hearing in a probatesedaddressing inheritance), or in a
dependency proceeding under chapter 39, Florida Statutes.

Ordering the respondent to participate in a treatment, intervention, or counseling
services to be paid for by the responde8ee infrebatterer interventionprograms.
Referring a petition to a certified domestic violence center.

victim of domestic violence, including injunctions or directives to law enforcement
agencies.

immediate family or household. Florida Supreme Court Approved Family Law Forms
12.980(d)(1) and (d)(2).

Ordering counseling for any minor children and order any other provisions rglatin

to minor children. Florida Supreme Court Approved Family Law Form 12.980(e)(1).
9EOf dzZRAY 3 NBaALRYRSYy(d FTNRBY LISGIAGA2YSNRA
Supreme Court Family Law Forms 12.980(d)(1) and (2).

Excluding respondent from places frequetiteegularly by petitioner and/or any

named family or household member of petitioner. Florida Supreme Court Family
Law Forms 12.980(d)(1) and (d)(2).

Ordering respondent to surrender any firearms and ammunition in his/her
possession to the specified K& FFQa 2FFAOS LISYRAY I FdzNI
Florida Supreme Court Family Law Forms 12.980(d)(2).
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XI.

XII.

M. Ordering a substance abuse and/or mental health evaluation for the respondent and
order the respondent to attend any treatment recommerttby the evalugon(s).
§741.30(6)(a)(5), Florida Statutes.

N. Specifying the type of contact or visitation the noncustodial parent may have with
the minor child(ren). Florida Supreme Court Approved Family Law Form
12.980(2)(12).

For a final injunctionsyerballyexplaintKk S ay 2 O2y Gl OG¢ GSN¥Ya A\

the court has addressed it in its colloquy), complete all the relevant sections of the
order and sign the order at the conclusion of the hearing.

Once the court has ruled on the petition, all relevaettions of the order should be
completed, and the order should be signed at the conclusibthe hearing. The final
injunction shall remain effective indefinitely; until modified or dissolved by the judge at
SAGKSNI LI NI & Qa NEB I dufsér (nkil thdzilae get ofitii theGigal | Y R
judgment as determined by the judge.

Note: Even if both parties consent, the court is prohibited from @ntgmutual
injunctions. The court may issgeparateinjunction orders where each party has filed a
petition and met the statutory requin@ents for an injunction.8741.30(1)(i), Florida
Statutes. See alsdixson v. Hixsqr698 So.2d 639 (Fla" HCA 1997).

Consider referring the parties to mediation, but only with the consent of the parties,
and only inan attempt to resolve matters of use of the residence, temporary custody
and visitation, and temporary spousal and child support. Do not refer the parties to
mediation if a degree of past violence, potential for future lethality, or other factors
that would compromise the mediation exist.

A. Mediation in Domestic Violence Cases:

In the Florida Family Law Rules of Procedure, Rule 12.610, the Florida Supreme

Court opined that mediation offered or ordered by the court in domestic violence

injunctioncases is to be performed as follows:

1. The court conducts a hearing and makes a figdif whether domestic violence
occurred or imminent danger exists. If the court determines that an injunction
will be issued, the court shall also rule on such mattersoasact between the
parties, use of the residence, temporary custody and visitation, temporary
spousal anathild support. Rule 12.616)(1)(C), Florida Family Law Rules of
Procedure.

2. With the consent of the parties, the court may refer the parties to mediation by
a certified family mediator to attempt to resolve the details as to the use of the
residence, temporary custody and visitation, and temporary spousal and child
support. Thismediation shall be the only alternative dispute resolution
process offered by the courtRule 12.61@)(1)(C), Florida Family Law Rules of
Procedure.
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3. Any agreement reached by the parties through mediation shall be reviewed by
the court and, if approved, oorporated into the final judgment. If no
agreement is reached, the matters referred shall be returned to the court for
appropriate rulings. Rule 12.610(c)(1)(C), Florida Family Law Rules of Procedure.
4. According to the commentary to Rule 12.610, Flofdaily Law Rules of
Procedure, the court should not refer the case to mediation if there exists (1) a
degree of past violence, (2) a potential for future lethality, or (3) other factors
that would compromise the mediation.

XIll.  Provide the petitioner and resondent with copies of the order immediately upon the
O2y Of dzaAzy 2F (KS KSINAYy3IZ 2N 0KS aKSNRAFFQ
required by Rule 12.610.

A. Consider having parties sign, in court, an acknowledgement of receipt of the final
judgment.
B. Consider issuing, simultaneously with the final judgment, an order to appear which
requires that the respondent either:
1. Fle proof of compliance with the court order (for example, firearms surrender,
batterers intervention progam, substance abuse&punseling, child support); or
2. Appear and show cause why he or she should not be imetdntempt for non
compliance.

XIV. Provide litigants with a list of batterenntervention programs, which have been
certifiedo @ Cf{ PdpartRéntbiChildren and Famids, and information aboutiny
other programs in which the court orders them to participatéA list of certified
programs can be found orhie DCF websitehttp://www.myflorida.com/cf web/ .

XV. Ensure that appropriate protocols are established to monitor and enforce compliance.

XVI. Injunctions are meant tdbe effective indefinitelyunless otherwise requested by the
petitioner. See741.30(6)(c)If a petitioner requests that a final injunction be
extended, ro new violence is required to extend a final injunction.

XVII.  Consider and follow the actions recommended by the 2004 Domestic Violence
Subcommitteeof theO2 dzNJi Q& { G SSNA Y3 [/ 2YYAGGSS 2y C|Y
(FC¢and the 2008 Domestic Violence Strategic Planni@mpup for entering orders
and conducting hearings in civil domestic violence proceedings.

Below, excerpted from the 2004 Domestic Violence Court Action Plan and the 2008
Domestic Violence Strategic Plamgp Group, are recommendation® consider when
entering domestic violence orders and conducting hearings.

% A copy of the 2004 Domestic Violence Court Action Plan can be obtained from the Office of Court Improvement in
the Office of the State @ots Administrator, Tallahassee, Florida. The 2008 Dié®lence Strategic Planning
D N2 slHig&l Report can also be obtained from the same location.
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A. General Items for Judicial Consideration When Entering Orders:
1. Judges should recognize domestic violence injunction proceedings as emergency
matters and review petitions for injunction immediately so that petitioners are
not required to remain at or make multiple trips to the point of intake to obtain
a temporary injunction.
2. Courts should handle injunction cases in a timely manner by schedililing
original return hearings within the 18ay statutory time limit. If the respondent
is not served on the first attempt, courts should consider whether extending the
temporary injunction for longer than an additional 15 days would facilitate
service orthe respondent. Courts should schedule motion hearings on an
expedited basis.
3. The court should be discouraged from issuing an order that sets a hearing
without providing any ex parte relief.
4. Addresgemporarychild support, if it is requested by petitien Seeinfra Best
Practices Model on Child Support in Domestic Violence Cases.
5. The court must allow witnesses during the final injunction heari@mith v.
Smith 964 So.2d 211Fla. 2d DCA 2007ejedaSoto v. Raimondb68 So.2d
635, (Fla. 2d DCA 200%hrn v. Wright963 So.2d 298 la. ' DCA 2007)
6. The court should issue final orders instead of extending temporary injunctions.
Extensions put the burden on the petitioner to repeatedly request them, create
a burden for the clerksral law enforcement to input the information in the FCIC
YR AYyONBlFasSa GKS O02dzNIiQa ¢2N]t21R®
7. After a final hearing has occurred, injunctions are meant tetbective,unless
otherwise requested by the petitioner, until modified or dissolv8@41.30(6)(c),
Florida Statutes.Flbrida Family Law Rule of Proceddi261(qc)(4)B) also
atGlriasSaz alye NBfEAST AINIYUGUSR o0& |y Ayeldzy
repeat, dating, or sexual violence shall be granted for a fixed period or until
further order ofcourt. Such relief may be granted in addition to other civil and
criminal remedies. Upon petition of the victim, the court may extend the
injunction for successive periods or until further order of court. Broad discretion
resides with the court to grant aextension after considering the circumstances.
b2 &LISOAFAO [fftS3AFGA2ya | NB NBI dzAi NBR o
No new violence is required to extend a final injunction.
If respondent fails to appear at an order to show cause hearing after being
properly noticed, the court shouldsue a civil contempt/arrest warrant for
failure to appear.
10.Respondents should fill out a mailing certification form in court which includes
primary and secondary addresses.
11.Courts should refer petitioners to community support services and counseling if
necessary. The plain language of 8741.30, Florida Statutes, does not authorize a
trial court to order a petitioner for an injunction for protection agaidsimestic
violenceto attend a battererintervention programChacoa v. Mahqr®70 So. 2d
909, (Flal®* DCA 2007).

© ©
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12.The court should make the safety of the parties and the children a primary factor
in determining custody and parenting time arrangements.

13.1f the judge deems unsupervisedstiationappropriate, the judge should
consider requiring that panting time be exercised at a location physically
separate from the primary residential parent or that the transfer of the children
between the parents be accomplished using a third party intermediary in a
protected setting.

14.Courts should be discourageain using family and friends to supervise visits in
domestic violence cases.

15.Judges and court personnel should monitor and periodically review compliance
with supervised visitation orders.

16.Judges and court personnel should proactively monitor compliande ceitirt
ordered counseling, including batter interventionogramns, and other
provisions.

17.Courts should take into consideration disabilities of parties and of children when
structuring orders.

18.Judges should ensure that provisions within an injunction dacoaflict with
each other or with any other court orders regarding this family.

19.Judges should phrase all injunction orders in terms that litigants and law
enforcement can understand.

20. Courts should not enter an injunctiarponthe NS & LJ12 Yy RSy (i ess, 02y a
after a hearing, the court finds that the petitioner is a victim of domestic
violence or is in imminent danger of becoming a victim of domestic violence and
that the respondent has been fully advised of the ramifications of his or her
decision, the pssible consequences of a violation, and that he or she will be
subject to the terms of the injunction.

21.Imminent danger may include:

a. Whether or not he history between the petitioner and the respondent,
includesthreats, harassment, stalking, and physiealise.

b. Whether the respondent has attempted to harm the petitiontmily
members or individuals closely associated with the petitioner.

c. Whether the respondent has threatened to conceal, kidnap, or harm the
petitioner's child or children.

d. Whether the repondent has intentionally injured or killed a family pet.

e. Whether the respondent has used, or has threatened to use, against the
petitioner any weapons such as guns or knives.

f. Whether the respondent has physically restrained the petitioner from leaving
the home or calling law enforcement.

g. Whether the respondent has a criminal history involving violence or the
threat of violence.

h. Whethera verifiable order of protection issued previously or from another
jurisdictionexists
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i.  Whether the respondent has destreg personal property, including, but not
limited to, telephones or other communications equipment, clothing, or
other items belonging to the petitioner.

j.  Whether the respondent had engaged in any other behavior or conduct that
leads the petitioner to havesasonable cause to believe that he or she is in
imminent danger of becoming a victim of domestic violer&&i1.30(6)(b)(1
10), Florida Statutes. The court is not limited to these factors.

B. Treatment ProvisionsCourts should order treatment provisionsrfrespondents
whenever appropriate and enforce compliance with such orders.

1. Courts should order respondents to successfully comgateerer intervention
programs(BIPS) if after a hearing thewrt determines that such a program is
statutorily mandated or otherwise appropriatd2ursuant to §741.30(6)(e)
Florida Statutes G KS O2dzNIi aKFff 2NRSNJ 6KS NBFLR
intervention program if:

a. It finds that the respondent willfullyiolated the ex parte injunction;

b. The respondent, in this state or any other state, has been convicted of, had
adjudication withheld on, or pled nolo contendere to a crime involving
violence or a threat of violence; or

c. The respondent, in this state or anther state, has had at any time a prior
injunction for protection entered against the respondent after a hearing with
notice.

Judges may ordaBlPclasses in other situations as appropriate.

3. A petitioner cannot be ordered to attend BIP class&sacoa viMahon, 970 So.
2d 909,(Fla. 1st DCA 2007).

4. Courts should ensure respondents are ordered to attend only those BIPs that
comply with the minimum state standards for those programs.

5. Courts should order respondents for assessment and treatment for substance
abuse and mental health issues when appropriate.

6. Courts should establish protocols to monitor compliance with and enforce
injunction provisions regarding alcohol, substance abasd, mental health
treatment as well as batterer intervention program enrollment and completion,
and should utilize contempt and show cause proceedings as appropriate.

7. Do not order couples to attend counseling for their relationship or for the
children;it can set up a dangerous situation.

8. Judgsmay also consider ordering respondent to BIP if the violence has been
physical or if it happened more than once.

no

C. Firearms Provisionsfhe court should pay particular attention to the statutory
requirements regeding possession of firearms and ammunition in cases where final
injunctions are issued.

1. Judges should require respondents in injunction cases to surrender firearms and
ammunition in their possession in accordance with state and federal law. 18

42




U.S.C. 822(g);8741.31(4)(b), Florida Statutesudges should fully inform the
respondents about the legal prohibitions against gun ownership.

2. Injunction orders should contain instructions regarding surrender of firearms and

ammunition, including the requiremenhat the respondent produce a receipt

documenting the sale or surrender of the firearms and ammunition within a

specified timeframe and direct law enforcement officers to execute the firearms

surrender provision upon service of the order on the respondent

Circuits should track and enforce compliance with firearms surrender

A trial court has no power to authorize a respondent to possess firearms in

violation of federal law. Weissenburger v. lowa Dist. Court for Warren County

740 N.W.2d 431 (lowa, 2007).

5. The Brady Handgun Control Act, Pub. L. No-1838 107 Stat. 1536 (1993),
requires federally licensed firearm dealers to run a background check on any
prospective buyer. The Act also created the National Instant Criminal
Background Check System (NICS), that allows the FBI and state law enforcement
agencies to check the available records in the National Crime Information
Center, Interstate Identification Index and the NICS database itself to determine
if prospective gun buwsrs are authorized to own weapons. Sections
741.31(4)(b)(1) and 790.233, Florida Statutes, prohibit a person from possessing
a firearm or ammunition whethey are subject to a finahjunction for
committing acts of domestic violence. The Brady Handgomtrol Act gives gun
dealers the ability to conduct background checks to verify that the purchaser is
eligible to own a weapon pursuant to Florida and federal law.

Hw

D. Judicial Consideration When Conducting Final Hearings:

1. Judges should afford both partiése opportunity for a fullfair, and impartial
hearing on all matters to be decided in injunction cases. This includes hearing
witnessesTejedaSoto v. Raimond®68 So.2d 638-la. 2d DCA 200@#p comply
with due process requirementg an injunctionhearing, the parties must have
an opportunity to prove or disprove the allegations made in the complaint.),
Ohrn v. Wright963 So.2d 298 (Fla"®CA 2007he trial court violated the
LISGAGAZ2YSNRA RdzS LINRPOS&a NAIKGA GKSY
permit the appellant to call a witness who could have offered testimony to
support her version of the incidents that had occurred between thdipsy

Smith v. Smith964 So.2d 21{Fla. 2d DCA200%)K S Kdza ol Yy RQa N 3

process was violated when the trial court did not permit him to call his withesses
or to testify himself prior to the court enteringfanal injunction.)

2. Anadvocatefroma i S | GG2NySeQa 2FFAOS:T I ¢
domestic violence center should be allowed to be present with the petitioner at
the podium during any court proceedings or hearings related to an injunction for
protection, provided that the petioner has made such a request and the
advocate is able to be present.

3. Courts should ensure the accurate recording of domestic violence hearings.
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./ 2dzNIa akK2dzZ R y20 RAAYAAEA Ayedzy OUuAzy
first conducting a hearingt which the court determines whether the petitioner
initiated the request freely and voluntarily, is aware of community resources,

and understands the availability and process for filing a case in the future.

. Mediation is not an appropriate mechanisnr fdetermining whether criminal
charges should be filed or whether an injunction for protection should be issued.
. Mediation is not permitted without courbrder. 844.102(2)(c), Florida Statutes
Parties cannot stipulate to mediation.

. Before the parties leave the final hearing, the court should explain its decision,
the terms of the injunction, the possible consequences of violations, and how to
proceed if the injunction is violated. For safety reasons, the petitioner should
leave thecourtroom first, and the respondent should not be allowed to leave

until 15 minutes after the petitioner has lefSee Infré&Security: A Model Family
Court Essential Elememhichaddresses additional safety considerations.

. Judges should advise the ldigts of the full faith and credit provisions of the
injunction which make the terms and conditions enforceable nationally.

. Judges should emphasize to the parties that decisions regarding the terms of an
AyedzyOlAzy FFNB GKS 02dz2NIQa FyR y2i GK
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RELATED UNIFIED FAMILY COURT PUBLICATIONS

Office of the State Courts Administrator
Office of Court Improvement
500 South Duval Street, Tallahassee, FL 32399
PHONE: 850/412507FAX: 850/414505
http://www.flcourts.org/gen_public/family/publications.shtmi

General Family Court Issues

= =4 =8 8 -8 -9 -9 _9_°9_-2°

= =

2006 Compendium of Family Court Practices
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Florida's Family Court Toolkit: Vol. 1

Florida's Family Court Toolkit: Vol. 2

Unified Family Court Sample Administrative Order

What, Where, Why and How: Unified Family Courtslanida

Getting from "Clobberatiohto "Collaboration™ The Importance of Collaboration in
Unified Family Qurt

Report of the 2000 02 Family Court Steering Committee

A Model Family Court for Florida: Recommendations of the Florida Supreme Court's
Steering Committee on Families and Children in the Court

Domestic Violence

= =44 -5_9_9_9_9_2°_2_2°_-2-2.--2-

2008 Domestic Violence Strategic Plan

Civil Injunction for Protection Brochure for Respondents
DV Civil Injunction Survey Report

DV Resources for Court Staff

DV Case Manageme@uidelines

Best Practices Model on Child Support in DV cases
Dating Violence Checklist

Repeat Violence Checklist

Sexual Violence Checklist

Domestic Violenc€hecklist

DV Benchbook

DV Court Action Plan

DV Assessment Final Report

0 Assessment Executive Summary

0 Assessment Table

45



http://www.flcourts.org/gen_public/family/publications.shtml

Dependency

2007 Dependency Benchbook

Model for Child Support in Dependency Cases
Independent Living Services Checklist

2007 Chapter 39, Florida Statutes
Dependency Reassessment

A Parent's Guide to Junite Dependency Court
o Case Planinsert

Juvenile Delinquency

Chapter 985, Florida Staes2008

with flowchart and excerpts from Florida Rules of Juvenile Procedure
A Family Guide to Delinquency Court
Delinquency Assessment Final Report

0 Assessment Exetive Summary

= =4 =4 8 -4 9

= =4 -8 4 -4

Drug Court
1 Statewide Directory
1 Florida's Adult Drug Court Tool Kit
91 Drug Court Transfer Guide
1 Report on Florida's Drug Courts

Miscellaneous
1 Minimum Standards for Supervised Visitation ProgPro Se Litigation Florida Team Report

46




| 8 s
M fOA
Sa‘ ég-,
& =

DOMESTIC VIOLENCE LEGAL OUTLINE
TABLE OF CONTENTS

I. DOMESTIC VIOLEN@BACKGROUND AND DEFINITIONS................. 47
A. FEDERAL LAW ... B
B. FLORIDA STATE LAW: ... 49
[I. DOMESTIC VIOLENCE CQUR/AIL PROCEEDINGS:............ccevvins 57
A.VALID ESTABLISHMENT OF DOMESTIC VIOLENCE CQURTS......57
B.JURISDICTION OF DOMESTIC VIOLENCE COURTS:.............cc..... 58
C.PARTIES/STANDING/RESIDENCY. ....uiiiiiiiiiiieeeei e 99
D.PROCEDURAL REQUIREMENTS FOR CLAIMS:.........ccoiieen! 62
E.SUBSTANTIVE REQUIREMENTS FOR CLAIMS:.........coiiieenn! 68
F.EX PARTE TEMPORARY INJUNCTIONS:........cooiiiiie e, 74
G.RELIEF GRANTED IN TEMPORARY DOMESTIC VIOLENCE INJURETIONS:
H.FINAL INJUNCTIONS ... 79

|. RELIEF GRANTED IN FINAL DOMESTIC VIOLENCE INJUNCTIONS81
J.FACTORS THE COURT MUST CONSIDER WHEN ENTERING AN B8JUNCT|ON:
K.ADDITIONAL PROVISIONS WHICH MUST BE INCLUDED IN BOTH TEMPORAF

AND FINAL INJUNCTIQNS ... e e e 87
L.SERVIE OF FINAL INJUNCTIQNS:.......oiiiee e 89
M. ADDITIONAL REMEDILES........cootiiiii e 89
N.SUBSEQUENT ACTIQNS: ...t e 91
O.CROSSOVER CASES/RELATED.CASES.......ccoiiieei 94
P.HOUSINGFEDERAL HOUSING PROTECTIONS FOR VICTIMS OF DOMESTIC
VIOLENCE, DATING VIOLENCE, AND STALKING:......ccooviiieen! 99
Q.ANCILLARY MATTERS. ... 101
R.APPELLATE REVIEW: ... o 103
S.ENFORCEMENT .. ... 105




B.ALLOCATION OF DECISION MAKING/FINDER QF.FACT............. 118
C.CONFIDENTIAL RECORDS: ....cviveeteeveeeeeeeeseeeeeeseeseseeseseseeseseseeens 118
D.JUDICIAL NOTICE OF SERVICE: ... v veeteeeeeeeeeeeeeeeeeeseeerseeeeas 118
E.BATTERED SPOUSE SYNDROME (BSS) Qr.(BWS):....c.cvevevrerennen. 119
F.STATEMENTS BY WITNESSES: FLORIDA RULE OF CRIMINAL PROCEDU
3.330(B)(1)(B):evvreeeeereeeeeeeeeeeeeeeeeeeseeeeseee e et ee ettt et 120
G.STATEMENTS BY VICTIMS: ..o eeeeeeeeeeeeeeseeseeeeeeseseeeesesen 121
H HEARSAY: oottt e et e e e e e et e es et ese e eneeee e 121
|. HEARSAY EXCEPTIONS: §90.803, FLORIDA STATUTES............. 123
J.NONHEARSAY (EXCLUDED FROM DEFINITION OF HEARSAY).. 133
K.EXCULPATORY EVIDENCE (BRADY VIOLATION):.......vvervreeenen.. 138
L.WILLIAMS RULE/SIMILAR FACT EVIDENCE:.........coovreerereeen. 142
IV.DOMESTIC VIOLENCRIMINAL PROCEEDINGS:.....ovevevvereeeerereeen. 147
A BURGLARY ..ottt ettt et e et ae s et eeee e eseeeens 147
B.URY INSTRUCTIONS AND JURQRS: .. ..cveveeeeereereesereerereeeeessneees 147
C.WARRANTLESS ARREST POWERS: ... ..veveeeeeeeeereeeeeeserereseenesen, 148
D.IMMUNITY OF LAW ENFORCEMENT UNDER FLORIDA STATUTER!
Et L/ 6LaQfu Wl DloCfo Yoo, 151
F.PARENTAL DISCIPLINE/BATTERY ON A.CHILD:....ovovvveeeeeeereens 152
G.CHARGIE AND PROSECUTING:. ... evveeeeeeeeeeeeeeeeeeeeeeeseeseseeseseseees 153
H. DOUBLE JEOPARDY. .....coveveeeieeteeeeeeeeeseeeeeeeeseseeseeeeeeeseseeeeeeseeeen, 156
|. PREPARATION FOR FIRST APPEARANCE SUBSEQUENT TO ARREST FO
VIOLATION OF AN INJUNCTION: 1. ve vttt eeeeeeereeeeeeeeeeseeeeseseseenens 158
J.DOMESTIC VIOLENCE PRETRIAL RELEASE/DETENTION........... 159
KU BAILL ettt e ettt e ettt e et et s e et e et et e et e et eree e 161
L.PRETRIAL INTERVENTION: ... eeovoveeeeeeeeeeeeeeeeeseese e eeseeeeseeeeeeeen, 164
M. PROBATION: ...ttt eeeeeeeeeeeeeeee e s eeee e eeeeseeeeeeneseesseeeeneseeees 166
N JAIL ettt ettt ettt ettt ettt ettt er e 171
O.SENTENCING: .. ettt eeeeeeeeeeetee e eee et eeeeseeeseeeee e e e eeeeens 171
P.VIOLATION OF PROBATION OR INJUNCTIQN:......cvovvevrrreeeernnnn. 173

Q.EXPUNCTION OF CRIMINAL HISTORY IN DOMESTIC VIOLENCE/6ASES:
Rt wh{9/! ¢hwQ{ DBALING WITH A THREAT OF PERJURY OR

CONTEMP T L. e e 177

RE

R




DOMESTIC VIOLENCE LEGAL OUTLINE

By: Dana L. Dowling, Esq.
dowlingd@flcourts.org
and
Kathleen Tailer, Esq.
tailerk@flcourts.org

Introduction: This outline was created to assist judges iofda who are assigned to hear
domesticviolence @ases. It has been made part of the 2008 Florida Domestic Violence
Benchbook, which was developed and disseminated by the Office of Court Improvement in
the Office of the State Courts Administrator. Although the information focuses primarily on
civil domestic violence proceedings, it also includes sections on evidence and on domestic
violence in criminal proceedings.

|. DOMESTIC VIOLENGEBBACKGROUND AND DEFINITIONS

A. FEDERAL LAW

1. Violence AgainstWomen Act, 42 U.S.C. § 13981Inder section 5 of the
Fourteenth Amendment and section 8 of Article | of the Constitution, Congress
enacted the Violence Against Women Act of 19§8AWA) a federal civitights
cause of action for victims of gender motivated violence. 42 U.S.C. § 13981.

a. However, the Supreme Court held that Congress did not have the authority to
enact the civil remedy provision of VAW&eeUnited States v. Morrisqri20
S.Ct. 1740 (2000)The Supreme Court held that the Commerce Clause did not
provide Congress with authority to enact the civil ey provision of VAWA
(8 13981). e provision was not a regulation of activity that substaniall
affected interstate commercegendermotivated crimes of violence were not
economic activityand theprovision contained no jurisdictional element
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2. Federal Definition of Domestic Violence &G ONAYS 2F R2YSaidAro

3.

SaldloftAaKAy3a GKFEG | FSRSNIt OFdzaS 27
powerto regulate interstate commercélthough, state-sponsored gender
discrimnation could violate equal protection under certain circumstances,
the Fourteenth Amendment did not prohibit or provide a shield against
private conduct,it prohibits only state action, and is directed at conduct of a
Siate or state actor. e conduct &issue in this case is that of a private
individual.

b. The Court further rejected the argument that Congress may regulate
Vy2yS02y2YAO GA2t Syl ONAYAYyLFf O2yRdzO0
I 33a3NB3IFGS STFFSOG 2y Ay dSNAUGIthinBof 2 YY S
better example of police power which the Founders denied the National
Government and reposed in the States, than the suppression of violent crime
YR @AYRAOI (ARar1724F Ala GAOGAYaE DE

defined as a misdemeanor under Federal or State Law that involves the use,
attempted use, or threatened use of physical force against a person by a current
or former spouse, bg person with whom the victim shares a child in common, by
a person who is cohabitating with or has cohabitated with the victim as a spouse,
or by a person similarly situated to a spouse who is protected by the domestic or
family violence laws of the State tribal jurisdiction in which the injury occurred

or where the victim resides. 18 U.S.C.A. § 2260, Part 1. § 16; 18 U.S.C.A. §
2266(7)(B).

Interstate Domestic Violence Statute, 18 U.S.C. § 2261(a)
a. Offenses
(i) Crossing a State LineUnder this provision a person who travels across
a state line or enters or leaves Indian Country with the intent to injure,
KFENFaaz 2N AYOGAYARFGS GKlner,dilS NER2Y Q
who, in the cause of or as a result of such travel, intentionally commits a
crime of violence and thereby causes bodily injury to such spouse or
intimate partner shall be punished as provided in subsection (b).
(i) Causing the crossing ofstate line. -- A person who causes a spouse or
intimate partner to cross atate line or to enter or leave Indian Country
by force, coercion, duress, or fraud and, in the course or as a result of
that conduct, intentionally commits a crime of violence and thereby

cadzi S& O02RAf & Ayedz2NE (2 GKS LISNE2Y QR

punished as provided in subsection (b).
b. Penalties A person who violates this section or section 2261A shall be fined
under this tite and imprisoned:
(i) For life orany term of years, if death of the victim results;
(i) For not more than 20 years if permanent disfigurement or life
threatening bodily injury to the victim results;
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(iif) For not more than 10 years, if serious bodily injury to the victim results or
if the offenderuses a dangerous weapon during the offense;

(iv) As provided for the applicable conduct under chapter 109A if the offense
would constitute an offense under chapter 109A (without regard to
whether the offense was committed in the special maritime and
territorial jurisdiction of the United States or in a Federal prison); and

(v) For not more than 5 years, in any other case, or both fined and
imprisoned.

cC.OYIFOGYSyild 2F My ! ®o{d/ ® 9 HHcMOIO R2S
the Commerce Clause&seeU.S. v. Baileyl12 F.3d 758 (4th Cir. 1997)
The portion of the Violence Against Women Act that makes it a federal crime

G2 Ol dzasS o02RAf& Ayae2dz2NBE (2 2ySQa 4&aLkdg

todoso, ¥ ! ®{ ®/ ® HHcMOl OOHVLE R2S& y2i SE
Commerce Clause. The court pointed out that 8§ 2261(a)(2) requires the
crossing of a state line, and therefore placed the criminal activity squarely in

interstate commerce.

4. Full Faith andCredit, 18 U.S.C. § 2265
The Violence against Women Act requires all states and Indian nations to give
full faith and credit to restraining orders and orders of protection against
domestic violence that meehe federal definition if the respondent was given
notice and an opportunity to be heard. The mandatory injunction forms used in
Florida were created in part to qualify under the federal statute, including the
written finding that the petitioner is a gtim of domestic violence and/or
petitioner has reasonable cause to believe that she or he is in imminent danger
of becoming a victim of domestic violence.

B. FLORIDA STATE LAW

1. Application of Traditional Rule of Law dfjunctions to Domestic Violence

Injunctions:

a. Domestic Violence Injunctions aOTControlled by Traditional Rule of Law
of Injunctions
Domestic violence injunctions are created by statute, chapter 741, Florida
Statutes, and therefore do not appear to be controlled by the traditional rule
of law of injunctions. The Florideamily Law Rule of Procedut2.610(a),
SYiAlt SR abge8HOEDZYWSHEIZNI S 5FGAy3IS
specifically states that it applies to domestic, repeat, dating, and sexual
violence injunctions; all other injunctions are controlled by Florida Rule of Civil
Procedure 1.610.
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(i)

(ii)

NoRequirement to First Exhatusther Remedies:

Further indications that the traditional requirements for requesting an
injunction do not apply to domestic violence injunctions is that a petition
for injunction does not require a showing that no other adequate remedy
available at law ®sts. Because the basis for a domestic violence
injunction can be the commission of an act of domestic violence, and
these include assault, battery, etc., criminal prosecution for these
offenses provides another remedy at law. Additionally, when an
individual is charged with these offenses, the court must order that the
defendant have no contact with the alleged victim as a condition of pre
trial release.8903.047(1)(b), Florida Statutes. Therefore, the-joia
release conditions for these types ofroinal offenses serve one of the
injunctive purposes of a domestic violence injunction and provide
another remedy at law.

No Requirement to Allege Irreparable Harm:

Also, although one way to obtain a domestic violence injunction is by
showing an imminenthreat of domestic violence, this is not required if a
petition is filed based on the petitioner already being a victim of domestic
violence. Therefore, alleging irreparable harm is not a requirement to
seeking an injunction against domestic violence.

2. Florida Statutes Chapter 741

a. Chapter 741, Florida Statutes, Exclusive Method to Obtain an Injunclios.
procedure outlined in chapter 74 Florida Statuteds theexclusivenethod
to obtain an injunction in Floridfor protection against domestic violence.
No other remedies, including an injunction under Florida Rule of Civil
Procedure 1.610, may be utilized to obtain an injunction against domestic
violence.Campbell v. Campbeb84 So.2d 25 (Fla. 4th DCA 199Ege
Florida Family Law Rubé Procedure 12.610(a)nd 861.052(6), Florida
Statutes.
b. SeeShawMessed v. Messed55 So.2d 776 (Fla. 5th DCA 2000).
The FifthDistrict Court of Appedield that the trial court erred in not conducting
an evidentiary hearing on the issuance of an injunction for protection against

domestic violence filed by the wife against the husband, and in entering a
mutual injunction in the dissolution action, undehapter 61, Florida Statutes,

without any testimony that the husband had committed any conduct deserving

such action. In reversing the lower ca@rtuling and remanding the case for
further action, the FifttDistrict Court of Appedield that 8741.30, Btida
Statutes, notchapter 61 of the Florida Statutes,the appropriate vehicle for a
domestic violence injunction.

c. In addition to §741.28, Florida Statutes, a number of Florida statutes address

issues associated with domestic violence cases, incluciugctions
(8741.31), civil actions for damaggy68.35), confidentiality (89.908,
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741.401, 741.465), evidentiary issues (890.5036) and mediation (844.102).
These related sections will be discus$exdher in this outline.

3. Domestic Violence Definibns in Florida Statutes
a. DOMESTIC VIOLENCE means any assault, aggravated assault, battery,
aggravated battery, sexual assault, sexual battery, stalking, aggravated
stalking, kidnapping, false iprisonment, or any other criminal offense
resulting in physical injury or death of one family or household member by
another family or household member8741.28(2), Florida Statutes

b. Assault defined

An assault is an intentiohaunlawful threat by word or act to do violence to the
person of another, coupled with an apparent ability to do so, and doing some act
which creates a weflounded fear in such other person that such violence is
imminent. 8784.011(1), Florida Statutes.

c. An assault is a misdemeanor of the second degree, punishable as provided in

88775.082 or 775.083.784.011(2), Florida Statutes.

(i) Punishment for Assaulinder §775.082(4)(b), Florida Statutésir a
misdemeanor of the second degree, definite term of imprisonment not to
exceed 60 days.

(i) Punishment for Assault under 8775.083(1)(e), Florida Statdi@&rson
who had been convicted of assault may be sentenced to pay a fine in
addition to the punisiment under §775.082 above or he or she may be
sentenced to pay a fine not to exceed $500.00 in lieu of the punishment
described above.

d. Battery defined

A person commits a battery if he or she (1) actually and intentionallyhtesior
strikes another person against the will of the other, OR (2) intentionally causes
bodily harm to another person. 84.03, Florida Statutes.

e. A battery is a misdemeanor of the first degree, punishable as provided in

§775.082 or §775.083, Florideafhutes. 8784.03(1)(b), Florida Statutes.

() Punishment for Batterynder 8775.082(4)(a):or a misdemeanor of the
first degree, definite term of imprisonment not to exceed 1 year.

(i) Punishment for Battery under 8775.083(1)(#)person who had been
convicted of battery may be sentenced to pay a fine in addition to the
punishment unde8775.082 above or he or she may be sentenced to pay
a fine not to exceed $1,006 lieu of the punishment described above.

f. A person who has @or more prior convictions for battery, aggravated
battery, or felony battery and who commits any second or subsequent

51




battery commits a felony of the third degree, punishable as provided in

88775.082, 775.083, or 775.088784.03(2), Florida Statutes.

(i) Punishment for third degree felonynder §775.082(3)(d), Florida
Statutes: a term of imprisonment not to exceed 5 years.

(ii) Punishment for third degree felony under §775.083(1)(c), Florida
Statutes: A person who kdabeen convicted ad third degree felony may
be sentenced to pay a fine in addition to the punishment ur@leéf5.082
above or he or she may be sentenced to pay a fine not to exceed $5,000
in lieu of the punishment described above.

(iif) Punishment fom third degree felony under §775.084(4)(b)(3), Florida
Statutes If defendant is found to be a habitual felony offender: term of
years not exceeding 10, and such offender shall not be eligible for release
for 5 years.

(iv) Punishment for third degree felony under §7@84(4)(d)(3), Florida
Statutes If defendant is found to be a violepareer criminal: term of
years not exceeding 15, with a mandatory minimum term of 10 years
imprisonment.

g. Eelony Battery defined

A person commits feloy battery if he or she (1) actually and intentionally
touches or strikes another person against the will of the other; and (2) causes
great bodily harm, permanent disability, or permanent disfigurement.
§784.041(1), Florida Statutes.

A person commitslomestic battery by strangulatioifithe person knowingly and
intentionally, against the will of another, impedes the normal breathing or
circulation of the blood of a family or household member or of a person with
whom he or she is in a dating relationship, so as to create a risk ofise caeat
bodily harm by applying pressure on the throat or neck of the other person or by
blocking the nose or mouth of the other person. This paragraph does not apply
to any act of medical diagnosis, treatment, or prescription which is authorized
under the laws of this state§784.041(2)(a), Florida Statutes.

h. Felony battery and domestic battery by strangulation are a third degree
felony and punishable as set out above as provided in §8775.082, 775.083, or
775.084, Florida StatutesSee alsaection (f) above.

i. Adqgravated Battery defined

A person commits aggravated battery if he or she, while committing battery: (1)
intentionally or knowingly causes great bodily harm, permanent disability, or
permanent dsfigurement; or (2) uses a deadly weapon. Furthermore, a person
commits aggravated battery if victim of the battery was pregnant at the time of
the offense and the offender knew or should have known that the victim was
pregnant. 8784.045, Florida States.
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j. Aggravatedattery is a second degree felony, punishable as provided in
88775.082, 775.083, and 775.084, Florida Statutes.

(i) Punishment for second degree felongder §775.082(3)(c): a term of
imprisonmentnot to exceed 15 years.

(i) Punishment for second degree felony under §775.083(1)(b): A person
who had been convicted of aggravated battery may be sentenced to pay
a fine in addition to the punishment under 8775.082 above. The fine
shall not exceed $10,000.

(iif) Punishmenfor second degree felony und&i775.084(4)(b)(R If
defendant is found to be a habitual felony offender: term of years not
exceeding 30, and such offender shall not be eligible for release for 10
years.

(iv) Punishmenfor second degree felony und&775.084(4)(d)(2)f
defendant is found to be a violemareer criminal: term of years not

A N v oA A v
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imprisonment.

k. The general view is that consent is not a defense to battery

(i) Lyonsv. State437 So.2d 711, 712 (1st DCA 1983).

(i) Statev.Conley T pdp { 2PHR nnn O6Cfl & niK 5/
that a victim of domestic violence can consent to the batteries and
injuries perpetrated on him or her is incomjiale with both the general
law of battery and the specific legislative intent expressed in
QT I MPHPAMOHULPDPDDE

(i) See als&tate v. Conley799 So.2d 400 (Fla. 4th DCA 2001). Judge
Warner concurs in a separate opinion, finding that the lower court made
an addiional error in finding that consent to a battery is a defense.
Consent is only a defense in cases of sexual battery, not domestic
violence.

|. Stalking defined

Section784.048(2), Florida Statutes: Any person who willfafigliciously, and
repeatedly follows, harasses, or cyberstalks another person commits the offense
of stalking.

m. Stalking is a misdemeanor of the first degree, punishable as provided in
8775.082 or 8775.083, Florida Statuté&ee alssection (e) above.

n. CyberSalking defined

To engage in a course of conduct to communicate, or to cause to be
communicated, words, images, or language by or through the use of electronic
mail or electronic communication, directed aspecific person, causing
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substantial emotional distress to that person and serviodegitimate purpose.
§784.048, Florida Statutes.

0. Adggravated stalking defined:

(i) Any person who willfully, maliciously, and repeatedly follows, harasses,
or cyberstalks anbier person, and makes a credible threat with the
intent to place that person in reasonable fear of death or bodily injury of
the person, or the person's child, sibling, spouse, parent, or dependent,
commits the offense of aggravated stalking, a felonthefthird degree,
punishable as provided irg§§75.082775.083 or 775.084 Florida
Statutes.

(i) Any person who, after an injunction for protection against repeat
violence, sexual violence, or dating violence pursuarg84.046 or an
injunction for protection against domestic violence pursuang§#t1.30
Florida Statutesor after any other courtmposed prohibition of conduct
toward the subject person or that person's property, knowingly, willfully,
maliciously, and repeatedly follows, harasses, or cyberstalks another
person commits the offense of aggravated stalkintglany of the third
degree, punishable as provided88775.082775.083 or 775.084
Florida Statutes.

(ii)) Any person who willfully, maliciously, and repeatedly follows, harasses,
or cyberstalks a minor under 16 years of age commits the offense of
aggravatedstalking, a felony of the third degree, punishable as provided
in 88775.082775.083 or 775.084 §784.048(35), Florida StatutesSee
alsosection (f) above.

4. Applicable Rules of Procedure

a. The Florida Family Law Ruled?obcedure apply to domestic, repeat, dating
and sexual violence proceedings. Florida Family LawdR&lecedure
12.010(a)(2).

b. Pre-trial discovery:

Pretrial discovery is available in injunction cases including: depasifiule

12.290), interrogatories (rule 12.340), production of documents (rule 12.350),

examination of persons (rule 12.360), and requests for admission (rule 12.370).

However, the mandator disclosure required under Florida Family Law Rule of

Procedurel2.285 for most family law cases is not available in domestic, repeat,

dating and sexual violence injunction proceedings.

c. Procedires for temporary and finahjunctionsfor protection against
domestic volence are governed by Florida Family Law Rule of Procedure
12.610. In conjunction with this rule, the Florida Supreme Court has
approved a series of standardized domestic violence forms, which include
petitions for various types of injunctions @mandatory injunction forms.
Judges are required to use the injunction forms when making determinations
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in domestic violence cases. Madifications of the mandatory injunction forms
themselves must be approved by the Supreme Court of Florida.

5. ClerkShall Provide Assistance to Petitioners:
The clerk of the court shall provide forms and assist petitioners in seeking both
injunctions for protection against domestic violence and enforcement for a
violation of an injunction§741.30(2)(c)(1)}rlorida Statutes. Florida Family Law
Rule of Procedure 12.610(b)(4)(A) broadens this obligation to require that the
clerk of court also provide forms and assistance to petitioners seeking
injunctions for protection against repeat, dating and sexual vioden

6. No Filing Fee

The clerk of court cannot assess a filing fee for petitions for injunction against
domestic violence 8741.30(2)(a), Florida Statutes.
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IIl. DOMESTIC VIOLENCE COURCIVIL PROCEEDINGS

A. VALID ESTABLISHMENT OF DOMESTIC VIOLENCE COURTS

1. Case Law Validatingstablishment of Domestic Violence Courts:

a. Holsman v. Coher667 So.2d 769 (Fla. 1996)is appropriate for circuits to
establish domestic violence courts to enable family law judges to address all
issues involving domestic violence in an expeditioffgsient, and deliberate
manner.

b. Rivkind v. Garcj&50 So.2d 38 (Fla. 1995).

c. LY NB wSLR2NI 27F [/ 2626802d27AF@l®94Y At & /[ 2

. LocalRules andAdministrative Orders Regarding thelmplementation of Family
Gourt Divisions areBoth Valid.
a. Holsman v. Coher667 So.2d 769 (Fla. 1996).
(i) District courts lack authority to review administrative orders.
([)5AA0GNROG O2dzNIIaQ 206t A3l GA2YyA R2 y2
generally includedn administrative orders such as the assignment of
judges to divisions.
b. LY NB wSLER2NI 2F / 26468072d 27 F@CIo.Af & [ 2
c. Rivkind v. Pattersqr672 So.2d 819 (Fla. 1996).

. Judicial Assignments in Domestic Violence Court

a. Rivkindv.Pattersdh ¢ TH {2®HR ymMdp O6Cfl & mdpdcO
issue constitute a logical and lawful means to ensure the expeditious and
STTAOASYUG NBazfdziazy 2F R2YSaAaGAO QA

b. Holsman v. Coher667 So.2d 769 (Fla. 1996). County court judges may be
assigned to hear circuit court work on a temporary or regular basis, provided
that the assignment is directed to a specified or limited class of cases.
Likewise, this applies equatly the assignment of circuit judges to handle
county court matters.
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B. JURISDICTION OF DOMESTIC VIOLENCE COURTS
1. The Court Must Have Jurisdictidrefore Enteringa Final Judgmenof
Injunction for Protedion against Violenceand Ancillary Relief.
a. Velez v. Selmai78l So.2d 1197 (Fla. 3d DCA 2001) Tiaédourt, which
lacked jurisdiction, incorrectly entered an injunction against repeat violence
and supplementborder for a final injunction
b. See als&nas v. RingsB47 So.2d 555 (Fla. 5th DCA 2003).
Trial court did not have jurisdiction to award custody, child support and alimony,
in a domestic violence action, absent dissolution of marriage proceeding;
8741.30, Florida Statutes, does not authorizetsawards, under provisions of
chapter 61, Florida Statuteghen petitioner in a domestic violence action is a
YAY2N) OKAfR FA{AY3 o0& |yR (KhNRammiKs KSN) Y
OFrasSz s1a GKFIG GKS LISGAGA2YSNDAa Y2iKSIN
in such cases ancillary relief may be limit8deDomestic Violence Legal Outline
II.C. 4. c.

2. Cf 2 N@ourts lackAuthority to IssueProtective Injunctions Granting Qustody
of Children who are Qubjects ofForeign Qustody Order. Baumgartner v.
Baumagartner 691 So.2d 488 (Fla. 2d DCA 1997).
a. Florida courts likewise lack authority to prohibit children, who are subjefcts

foreign custody orders, from leaving Florida.
b. Florida courts do have authority to issue protective orders to those persons
within the state.

c. Foreign Orders Which Prohibit Removal of Child from Other Countries:
SeeAbuchaibe v. Abuchaib&51 So.2d 1257 (Fla. 3d DCA 2000). The Third
District Court of Appedield that the courts in Florida had no jurisdiction over a
child for the purpose of making a custody determination under §61.1308(1)(b)
Florida Statutes, where the child did not haasey significant connection with the
state of Florida. The child was born in Florida, and later moved to Colombia. He
had lived about half of his thirtthree months in Florida, and about half in
Colombia. The father is a dual citizen of the U.S. anoh@h, where he
resides. The mother is a Colombian citizen and has resided in the U.S. while
attempting to qualify for residency. The child was present in Florida visiting his
mother for six days prior to the mother filing an injunction for protectiomiagt
domestic violence. The Florida court entered a domestic violence injunction,
asserted jurisdiction over the child, awarded her temporary custody, and
ordered the child returned from Colombia by the father, who had sent him back
to Colombia the dayfter the mother filed for the injunction. The father
commenced formal proceedings in Colombia to determine custody of the child
some time after the final order of the Florida court in November 19¢8ch
awarded custody to the mother. Service of processthe mother for the
Colombia proceedings was attempted, though unsuccessfully, through the
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Colombian Consulate in Miami. In December 1998, the mother filed for
dissolution of marriage, seeking permanent custody of the child. The mother
subsequently dimissed her dissolution petition while the issue of jurisdiction
was being considered by the Family Court. The domestic violence trial court
later held the father in contempt for his failure to return the child to the mother,
despite the fathe® argumenthat Colombian law prevented him from removing
the child from the country while custody proceedings were pending. The Third
District Court of Appeakversed the trial cou@® custody order, finding that the
court erred in asserting jurisdiction. Furth¢he ThirdDistrict Court of Appeal
reversed the contempt order, since the father was barred from removing the
child from Colombia by Colombian law.

3./ 2dzNJi Qa ! dzil K2 NR { & Subséquéenty BinissalRfDorfeR !
Violence Injunction:
Court cannot enter no contact directives in related and consolidated paternity
actions, subsequent to thecourt dismisgigthe temporary injunction.SeeTaylor
v. Taylor 831 So.2d 240 (Fla. 2d DCA 2002). The trial court's snotesp
consolidation of the Mother's petition for an injunction with the Mother's
subsequently filed paternity action did not confer authority on the court to enter
no contact directives against the Father, where the court dismissed the
temporary domestic wlence injunction.

C. PARTIESSTANDING/RESIDENCY

1. Petitioner Does Not Have to Vacate Residence
I LISNER2YQa NRIKG G2 FAES | LISGAGAZ2Y
affectedbywheK SNJ G KI 0 LISNB2Y KlFa fSFTa GKS
§741.30(1)(d), Florida Statutes. Likewise, a litigant may still be awarded
SEOft dza A @¥S dzaS |yR LR &aasSaarzy 2F GKS
home.

2. Petition can be filed Pro Se:
A pro se litigant can file a petition for protection against domestic violence.
§741.30(1)(f), Florida Statutes.

3. Standing

{ SOUA2Y TnmMdondomMOOGLFOT CE2NRARFE {GF Gdzi S

who iseither the victim of domestic violence as defined in 8§741.28 or has
reasonable cause to believe he or she is in imminent danger of becoming the
victim of any act of domestic violence, has standing in the circuit court to file a

sworn petition foran inju@ G A 2y F2NJ LINPGSOGA2Y 3L AY

a. There is apparently no statutory distinction between the standing to file a
petition, conferred above by being a victim of domestic violence or having a
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reasonable belief of being in imminent dangetbeicoming a victim, and
prevailing on the merits. Section 741.30(6)prida Statutegermits the
court to enter the injunction upon making either of the findings in
§741.30(1)(a)Florida Statutes This interpretation of standing is also
supported by case lanCleary v. Cleary11 So.2d 1302 (Fla. 2d DCA 1998);
Gustafson v. Mauckr43 So.2d 614 (Fla. 1st DCA 1999).

b. However, other cases discuss standing in the context of the relationship
required to exist between parties before an individual can petition for a
domestic violence injunction. A petitioner lacks standing to file a petition for
AyadzyOliAz2y AT KS 2NJ akKS R2Sa yz2i YS§$i
seeking a domestic violenagjunction. Partlowe v. GomezB01 So.2d 968
(Fla. 2d DCA 2001). Therefore, there are two aspects to the standing
requirement in domestic violence injunction cases; the provisions under (a)
Fo2@S YR 000 GKS aClkYAf& 2Nwl 2dzaSKgf

TI¢

4.t I NIIASa adzald .S aClYataz22nNB)a882a8KRYRLLS
the Protection against Domestic Violencéin injunction for protection against
domestic violence requires that the domestic violenceloeat of domestic
A2t SyO0S 200dzNJ 60SG6SSy a2yS FrLYAfeé 2N) K
2NJ K2dzASK2f R YSYOSNE o0dzii (tkeSpolsds of thei A 2 y|S N.
respondent. 88§ NTMPHY O HUOE TnmMdPonomuOSOSE Cf 2NRHRI
householdY SYO SNE | & RSFAYSR dzyRSNJ 31 nmPondmo
file a petition for protection against domestic violence.

a. Pursuant to §41.28(3), Florida StatutedAMILY OR HOUSEHOLD MEKBER
means:

() They are family or household membeyspouses, espouses, relatives
by blood or marriage, anyone who lives or has lived together in the same
dwelling as a family unit AND

(i) They currently reside or have in the past resided together in the same
dwelling as a family unit, OR

(iif) They have a child in common gardless of whether they have been
married and regardless of whether they currently reside or have in the
past resided together in the same dwelling. (If the parties are relatives
and no longer reside together or did not reside together in the past they
may want to file for an injunction under §784.046, Florida Statutes.)

b. Unless the parties have a child in common, the parties must have lived in the
same single dwelling with the person against whom the injunction is sought.
(Therefore, a child who has nevered with his biological parent could not
seek a domestic violence injunction against the pafjent.

c. 5STAYAGA2Y 2F GFlFYAfte 2N K2dzaSK2f R YSY
than under federal statutes: Florida includes blood relatives adaviis but
federal law does not. Furthermore, a minor child can file by and through a
LI NByid +a aySEG 658G CNASYyR®E | 26 SPSN
limited.
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(i) SeeRinas v. Rina847 So.2d 555 (Fla. 5th DCA 2003). Improper for trial

courtto award custodyQ KA f R & dzLJLI2 NLZ FyR | fAY?2

mother and sister in a domestic violence action where petitioner was a

YAY2N) OKAfR FAEAY3I o6& FyR G§KNRdAzAK
(i) See alsanfra D.1. Venue or Residency Requirement, there is no minimum

residency requirement to petition for protection against domestic

violence in Florida8741.30(1)(j), Florida Statutes.

5. Lack of Standing Must be Raised Initially
Andrews v. Byrd700 So.2d 1250 ¢@l1st DCA 1997). Respondent must raise
f1 01 2F ljdz2h t ATAOIGARZ2Y (22YVBSYSREBANYA
the finalinjunction is entered. The court affirmed the entry of a domestic
violence injunction undechapter 741 Florida Statutegjespite the claim that
0KS NBaLRyRSYyd RAR y20 ljdzZtAFe a |
issue was not raised until after the injunction was entered.

6. Standing Requirement Met

a. Section 741.30FloridaStatuteswas intended to protect intimate (including
same sex) partners and was not intended to exclude those who seek
protection from someone of the same sé&eterman v. Meeker855 So.2d
690 (Fla. 2d DCA 2003).

b. Petitioner and respondent who are bifwgér and sister have not lived together
for 40 years. They still qualify for domestic violence relRdsenthal v. Roth
ymc {2PHR ccTX O6CflI® HR 5/! HANHOD
FYR GFFYAfe K2dzaSK2f R YSY¥se#HRMW2. 6 SNB

c. Temporary stay, of one week, with Aunt satisfied statutory requirement that

a

GKS LI NIAS& 6SNB NBaK&isy Apnisky3s SorE ¢ a |

369 (Fla. 4th DCA 1999).

7. Standing Requirement NOWet:
a. Petitioner lacked standing to file a domestic violence action although the
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LI NOAS&aQ NBtFIA2yaKALl g1a NRYIFIYGAO Ay

both parties lived in separate residenceSlovenski v. Wrigh849 So.2d 349
(Fla. 2nd DCA 2003)
b. Petitioner who is maternal grandfather and who had custody of the

AN} YROKATR NBIdzZSaGSR R2YSaAaGA0O @A2t SYO

Court found pursuant to 8741.28orida Statutes,hat the grandfather and
father did not share child in comom and dismissed the petitiorPartlowe v.
Gomez 801 So.2d 968 (Fla. 2d DCA 2001).

c. Court found that statute required that parties lived together at some point;
improper to enter injunction to sistein-law, although related by marriage,
where she and briher-in-law never resided togetherSharpe v. Sharp&95
So0.2d 1302 (Fla. 5th DCA 1997). The statute was modified after Sharpe to
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make clear that parties who have a child in common do not have to have
lived together.

8. Alternative Procedure:If the pettioner does not have standing to file a petition
for an injunction against domestic violence, an injunction against repeat violence
may be applicable§784.046, Florida Statutes.

D. PROCEDURAL REQUIREMENTS FOR CLAIMS
1. Florida Family Law Rule of Procedure 12.82@ntains Additional Procedural
Sections that are Titled Requirements for Use of Petitions, Consideration of
Petitions by the Court, Forms, Orders of Injunction, Issuing of Injunction,
Service of Injunctions, Findhjunctions, Duration, Enforcement, anilotion to
Modify or Vacate Injunction.

2. Venueor ResidencyrRequirement:
a. Section 741.30(1)(j), Florida Statutésii 1 Sa > dab2GgAGKAG Y
of chapter 47 [Venue], a petition for an injunction for protectiagainst

domestic violence may be filed in the circuit where the petitioner currently

resides, where the respondent resides, or where the domestic violence

occurred. There is no minimum requirement of residency to petition for an
injunction for protectionb €
b. Location of the Alleged Act of Domestic Violence

(i) Whether an injunction can be issued when the act of domestic violence
2N GKS ffS3ISR GAOGAYQa olara F2NJ
domestic violence occurs outside the State of Florida is a question that
has not been answered by case lanowdver, a petition for a domestic
violence injunction is a private cause of action, equivalent to a civil
action, Tobkin v. State777 So.2d 1160 (Fla. 4th DCA 2001), and
848.193(1)(b) states that a person submits to the jurisdiction of this state
08 a@AVXYy3A | (G2NIA2dza | OG0 GAOGKAY @
acts forming the basis for a domestic violence injunction must be
committed in Florida.

(i) However, when contemplating the issue discussed above, the court must
recognize that the statutes @ LISOA FA Ol f & adl GS GKI
to protect the victim. Therefore, when determining whether to issue an
AyedzyOliAz2y GKS O2dz2NILi Ydzad F20dza 2Yy
children, and any other person who may be in danger, whetherod the
alleged act occurred at home or just across the state line.

3. Service Requirements of Pleadings and Other Documents
Florida Family Law Rule of Procedure 12.610(b)(2)(A) requirg®psgtfor
protection against domestic violence, other required documents, and the
temporary injunction (if one has been entered) to be served by a law
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enforcement agency and requires the clerk to furnish a copy of the petition and
applicable forms to lavenforcement for service.

a. Temporary andrinallnjunctions Must be Served:

SeeFlorida Family Law RulegProcedure 12.610(b)(2(A) ad@.610(c)(3)(MA).

b. Service Requirements for Subsequent Pleadings and Orders

a!tf 2NRSNBR AaadzsSR: OKFy3aSR> O2y GAydzS

original service of documents enumerated under subparagraph (1), shall be
certified by the clerk of theaurt and delivered to the parties at the time of the
entry of the order. The parties may acknowledge receipt of such order in writing
on the face of the original order. In the event a party failed or refuses to
acknowledge the receipt of a certified copyan order, the clerk shall note on

the original order that service was effected. If delivery at the hearing is not
possible, the clerk shall mail certified copies of the order to the parties at the last
known address of each party. Service by maibmplete upon mailing.
§741.30(8)(a)(3)Florida StatutesSee alsd-lorida Family Law Rule of Procedure
12.080. The procedure for service of pleadings other than the petition,
supplemental petitions and orders is governed by rule 12.080, except that
service of a motion to modify or vacate an injunction should be by notice that is
reasonably calculated to apprise the nonmoving party of the pendency of the
proceedings. Florida Family Law Rule of Procedure 12.610(b)(2)(C).

4. Due Process Problems
a. NoticeProblems

() ENRAIf O2dzNIiQa RSOAaAA2Y (2 LISNXAQ
on a child custody psychological report, during a hearing on a temporary
domestic violence injunction issued agsti the father, deprived the
mother of procedural due process. The report which recommended that
GKS OKAfRNBY 06S NBY2OSR FNRY GKS
alienation of the children from their father was 35 pag#sglespaced
and was not receivedybthe mother until the day before the hearing.
Schmitz v. Schmit890 So.2d 1248 (Fla. 4th DCA 2005).

(i) Lab report, which was sent directly to the judge, wasamarte
communication and the court must provide a copy to each party and
allow each side todheard before suspending visitation base upon
report. Pierce v. Tello868 So.2d 1253 (Fla. 4th DCA 2004).

(iC2NX¥SNI 2 AFSQa RdzS LINPOS&aa NRIKGA
AGa 26y Y2UA2Yy Y2RAFTASR ay2 O2ydil
domestic violence injunction, husband did not request a modification and
agreed at that hearing that the only issues to be decided was the amount
of child supportSwanson v. Swansp888 So.2d 117 (Fla. 4th DCA 2004).
See alsdVhite v. Cannon778 So.2d 46{Fla. 3d DCA 2001).

(iv) Trial court erred in dismissing an injunction against domestic violence in

v
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the final judgment dissolvind<tS LJ- NI A Sa Q Y lefNidhkrl IS ¢gKS

did not move to vacate the injunction and where the parties were not
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noticed that the matter would be considered, thus failing to provide due
process on the issue. Parties must have notice that dismissal will be
consideredFarr v. Farr840 S®d 1166 (Fla. 2d DCA 2003).

(v)/ 2dzNII SNNBR Ay KSIFENAYy3a NBALRYRSyYlHQla
injunction concerning child custody at the same time as the final hearing.
Petitioner claimed no notice and asked for continuance which was
denied.Cervieri v. Cergri, 814 So.2d 528 (Fla. 4th DCA 2002).

(vi) Conversion oéx partehearing on Motion to Quash Injunction into full
evidentiary hearing infringed upon due process and therefore the
injunction was vacated and the case remanded for a full heafiheliton
v. Meton, 811 So.2d 862 (Fla. 5th DCA 2002).

vilwSalLRyRSyiQa NARIKG (2 RdzS LINROSaa |0A
were terminated without a petition requesting such relidkyan v. Rygn
784 So.2d 1215 (Fla. 1st DCA 2001).

(vii)By dismissing injunction without motion, notice or hearing, the court
erred. Chanfrau v. FernandeZ82 So.2d 521 (Fla. 2d DCA 2001).

(ix) Judge cannot sua sponte modify injunction where no motion seeking
modification was filed Mayotte v. Mayotte 753 S0.26é09 (Fla. 5th DCA
2000).

(x) The trial court amended a domestic violence injunction and granted the
paternal grandmother temporary custody of the child without motion,
notice, or hearing afforded to the parties. The custody order was
reversed and the court ated that the fact that the wife had obtained a
hearing on a motion to dissolve the child custody order was not sufficient
to satisfy due process requirementSnyder v. Snyde685 So.2d 1320
(Fla. 2d DCA 1996).

b. Opportunity to be Heard

() It was error to deny respondent the opportunity to present evidence.
Oravec v. Shary43 So.2d 1174 (Fla. 1st DCA 199@4an v. Madan
729 So.2d 416 (Fla. 3d DCA 1999).

(ii) Full evidentiary hearing requiredCisneros v. Cisnerog82So.2d 547
(Fla. 4th DCA 200hanfrau v. FernandeZ82 So.2d 521 (Fla. 2d DCA
2001).

(iif) Must allow evidence to be presented/ooten v. Jacksqr812 So.2d 609
(Fla. 1st DCA 200BhawMesser v. Messel755 So.2d 776 (Fla. 5th DCA
2000),Cuiska v. Cuiskd@77 So.2d 419 (Fla. 1st DCA 2000).

(VLG 61 a SNNBNI F2NJ GKS O2dzNIi 2 aOdzi] K
to be heard that daySemple v. Sempl@63 So.2d 484 (Fla. 4th DCA
2000).

(v) Petitioner requested emergency writ of certiorari for review of two
separde orders which denied hezx partemotion for a domestic
violence injunction. The first petition was denied without a hearing. The
second petition denied relief, holding that the first order issued by a
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different judge was controlling. The writ was grad and the judge
AdadzZay3d GKS FANRG 2NRSN) FRYAUGGSR
were sufficient. The FiftBISTRICT COURT OF AP§iashed both
orders and remanded the case to the first judge with instructions to issue
the temporary injunton. Gonzales v. Clark99 So.2d 451 (Fla. 5th DCA
2001).
c. Court Forced Defendant to Proceed to Hearing without Representation:
Defendant, against whom injunction for protection was sought, wasetedue
process when trial court granted her twenty days to obtain representation and
at the same time required her to proceed pro se at a hearing in which all of the
issues that required the assistance of an attorney were to be deckBleginheit
v. Cuena, 840 So.2d 1122 (Fla. 3d DCA 2003).

5. Injunction Must be Issued as a Separate Orderder Chapter 741:

a. An injunction for protection against domestviolence must be issued as a
separate order undechapter 741, Florida Statutescluding service of
process, proper pleadings, and sufficient evidence to support an injunction or
waiver. Guida v. Guida870 So.2d 222 (Fla. 2d DCA 2004).

b. Section 61.052(6), Florida Statutes, mandates that an injunction must be a
separate order from the final judgment of dissolution of marriagee also
Campbell v. Campbeb84 So.2d 125 (Fla. 4th DCA 1991).

c. Practical Reasons for this Mandalefacilitates potection by Police

The Florida Supreme Court Approved Family Law Form final judgments, which

pertain to domestic violence, are recognized due to their uniformity by law

enforcement personnel, whereas individually created final judgments may not

be registered or easily recoged. The form injunctions are registered in a

statewide registry and may be verified by law enforcement personnel. A similar

order underchapter 61, Florida Statutegjould not be registered.

6. Entering and Interpreting Multiple or Inconsistent Orders
Provisions regarding support, custody, and exclusive use and possession of the
home in Chapter 61 orders take precedence over inconsisterragehations in
domestic violence injunctions, whether a chapter 61 case was filed and
determined subsequent to the chapter 74Rlorida Statutesgction or before.
§741.30(1)(c), Florida Statutes.

7. Domestic Violence Hearingdust be Reorded
a. Section741.30(6)(h), Florida Statutes.
b. Schmidt v. Hunter788 So.2d 322 (Fla. 2d DCA 2001). Initial hearing must be
recorded for contempt to be adjudicated; otherwise, facially sufficient claim
of error cannotbe refuted by the record.

8. Mediation in Domestic Violence Cases
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a. A court shall not refer any case to mediation if it finds there has been a
history of domestic violence that would compromithe mediation process.
844.102(2)(c), Fhida Statutes.

b. Florida Family Law Rule of Procedife610 prohibits mediation in domestic
violence injunction cases until after all tissues involved in granting a final
injunction have been resolved except for the issues listed in the rule under

12610 Q06 MU O/ VD G¢KS O02dzNIIiz gAGK O2yaqyi

to mediation by a certified mediator to attempt to resolve the details as to
[issues listed in the rule 12.610(c)(1)(C).] This mediation shall be the only
alternative dispute resoklion process offered by the court. Any agreement
reached by the parties through mediation shall be reviewed by the court and,
if approved, incorporated into the final judgment. If no agreement is
reached the matters referred shall be returned to the ddior appropriate
rulings. Regardless of whether all issues are resolved in mediation, an
injunction for protection against domestic violence shall be entered or

SEGSYRSR GKS &FYS RI& a GKS KSI NAyS

Family Law Rule ¢frocedure 12.610(c)(1)(C).

9. Bondis Not Required for Civil Domestic Violence Injunction:
No bond is required for issuance of a civil injunction for protection against
domestic violence. §7430(2)(b), Florida Statutes; Florida Family Lave B
Procedurel2.610(c)(2)(B)

10. Error for Trial Court to EnteFinallnjunction When no Petition was Filed
Orth v. Orndorff 835S0.2d 1283 (Fla. 2d DCA 20@3NA | £  O2 dzNJi Qa
entry of afinalA y 2dzy OG A2y GgKSNBE (G(KSNB ¢l a yz2
contravention of 8§741.30(2)(l), (4), and (6)(a), which rectine filing of a
petition and a hearing on such prior to the issuance of an injundtién

11. Petition Requirements The petition must be sworn, §741.30(3)(b), Florida
Statutes, and the petitioner must initial a statement in the petition
acknowledging that he/she understands that the statements made in the
petition are subject to the penalty perjurng741.30(3)(c), Brida Statutes.See
also8741.30(1)(b), Florida Statutes (An injunction for protection against
domestic violence may be sought regardless of whether any other actions are
pending between the parties. However, the pendency of any other action must
be allgged in the petition for protection against domestic violence).

12.Required Forms for Filing
Depending on the request of the petitioner, the following additional Florida
Supeme Court Approved Family Law Forms must be filed in addition to the
petition:
a. If temporary child supporis requested:
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(i) Notice of Social Security Numbé&iprida Supreme Court Approved
Family Lawrorm 12.902(j), and
(i) Famly Law Financial AffidaviElorida Family Law Rules of Procedure
Form12.902(b) or (c).
(iif) Child Support Guidelines WorksheEtorida Family Law Rules of
Procedure~orm 12.902(e).
b. If temporary custody of a minor child requested:
Uniform Child Custody Jurisdiction and Enforcement Affidkiotjda Supreme
Court Approved Family Lakorm 12.902(d).
c. If temporary alimonys requested:
Family Law Financial Affidaviiorida Family Law Rules of Procedure Form
12.902(b) or (c).

13.Perjury:

a. If a petitioner makes false statements in a petition for an injunction against
domestic violence, the petitioner is subject to perjury prosecution pursuant
to the elaments of 8837.02, Florida StatuteAdams v. State727 So.2d 983
(Fla. 5th DCA 1999). The petitioner is made aware of this potential sanction
when the petitioner signs the petition and takes the oath required under
§741.30(3)(c), Florida Statutes.

Adamsv. State 727 So.2d 983 (Fla. 5th DCA 1999). The wife was convicted of

perjury by contradictory statement after filing a false affidavit in a domestic

violence action against her husband. On appeal she contended that the trial
court erred in not grantindgner motion for judgment of acquittal because 1) the
evidence established that she did not sign the affidavit under oath, and 2) her
defense of recantation was established as a matter of law. ThelBigthct

Court of AppeaCourt of Appeals affirmed thtrial court finding that neither

argument possessed merit and emphasized the criminal consequences attach to

the false swearing of complaints, even where the affiant might have been
motivated by the desire to benefit the person against whom the complaas
sworn.

b. Additionally, in a dissolution action, the court can consider false allegations
made by a party in an injunction proceeding under 8741.30, Florida Statutes,
when determining parental responsibility and physical residence of the
LJ- NI Aldsedh. @61 Q33 (k), Florida Statutes.

14.Frivolous Allegations
a. Chapter 741 Florida Statutegjoes not provide a sanction when a party to an
injunction proceeding makes frivolous allegations. However, one possible

sanctioncouldbethe g+ NR 2 F | (04 28¥.19% RéridaF SSa dzyf

Statutes.
b. ' f K2dzZAK y2 OF aSa ¢ SNXBsfée2ivduchs easel dzi K 3
pTdMnapI CE2NARF {GF ddziSax LISNXYAGA |
AT GKS O2dz2NI FAYRA GKFG aO0KS f2aAiy3
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should have known that a claim or defense when initially presenteti¢o t

court or at any time before trial: (a) Was not supported by the material facts
necessary to establish the claim or defense; or (b) Would not be supported

by the applicationoftherSEA & i Ay 3 f I ¢ (2 ClGisAeioS Y (i

v. Cisneros831 S@d 257 (Fla. 3d DCA 2002), (stating request for appellate

Fdd2NySeQa ¥SSa dzyRSNI ptrodmnp AYy R2Y

made by timely motion before appellate court); but céwis v. Lewj$689

|S

s

w»
Q)¢

{2PHR MHTM O6Ctfl ® mad 5/! wmdoptro oaidl Ay
in a domestic violence injunction case under 861.16 (dissolution of marriage)

where it did not involve enforcement or facilitation of an action under
chapter 61).
c. Seeals@ SOl A2y LL®Pt dom0uE ! G2NySeQa

15. Failure to Appear
No specific sanctions are provided unadbapter 741 Florida Statutesyhen a
petitioner or respondent fails to appear at a hearing onrganction petition.

CSS

The court generally dismisses the petition if the petitioner fails to appear. Filing

fees can no longer be assessed for a domestic violence injunction.

E. SUBSTANTIVE REQUIREMENTS FOR CLAIMS
1. Legal Grounds Requireid Enter anEx parteTemporary Injunction
The court is required to find that an immediate danger exists priordoing a

temporary injunction. Section 741.30(5)(a) states that when a petitioner files a

LISGAGAZ2Y FT2NJ AyadzyOlA2y FyR aAd |

LJLJS |

LINSASYyd RFEYASNI 2F R2YSAGAO0 @A2t SyOS S

injunction, exparte. See alsanfra section 2(b).

2. Leal Grounds Required to Enter a Fidajunction:
a. There are two bases for obtainindinal injunction for protection against

domestic violenceA pditioner must either show:

(i) The petitioner is a victim of domestic violence, as defined under §74
Florida Statutes, OR

(i) The petitioner has reasonable cause to believe that he or she is in
imminent danger of becoming the victim for a court to issueeaparte
temporary injunction and/or dinal injunction for protection against
domestic violence 8741.30(1)(a),(6)(a), Florida Statut&se alsd-arrell
V. Marquez 747 So.2d 413 (Fla. 5th DCA 1999).

(iif) Physical Injury or Death Not a FRequisite to Grant an Injunction:
Definition does not require that the physical injury or death occur in

1.28,

connection with the offense. R.H. v. State, 709 So.2d 129 (Fla. 4th DCA

1998). See als®ey v. Peresurri, 662 S®d 1328 (Fla. 3d DCA 1995).
Chapter741, Florida Statutegjoes not require a petitioner to
demonstrate that he or she has already been a victim of domestic
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violence. The petition@ evidence that her former husband recently
threatened her was sufficidrio establishdreasonable cause to believe
that she was about to become a victim of domestic violénndight of
her former husban@ prior violent threatening behavior.

(iv) The second basis for petitioning for an injunction requires the petitioner
toshos GKIFG KS 2NJ AKS Ada AY AAYYAYySyl
Taylor v. Taylgr831 So.2d 240 (Fla. 2d DCA 2002) (stating court failed to
find that either of the two statutory bases for issuing a domestic violence
injunction existed).

(v) Section 741.30(%b), Florida Statutes, sets forth specific factors the court
should consider when determining whether there is imminent danger of
domestic violence See infrasection (b).

b. Court Must Conside8741.30(6)(b), Florida Statute

In determining whether theetitioner has reasonable cause to believe he or she
is in imminent danger of becoming a victim, the court must consider all relevant
factors alleged in the petition for injunction, including but not limited to:

(i) The history beveen the petitioner and respondent, including threats
harassment, stalking, and physical abuse.

(i) Whether the respondent has attempted to harm the petitioner or family
members or individuals closely associated with the petitioner.

(i) Whether the respondent hathreatened to conceal, kidnap, or harm the
LISGAGAZ2YSNDA OKAfR 2NJ OKAf RNBYy ®

(iv) Whether the respondent has used, or has threatened to use, against the
petitioner any weapons such as guns or knives.

(v) Whether the respondent has intentionally injured or killetaanily pet.

(vi) Whether the respondent has physically restrained the petitioner from
leaving the home or calling law enforcement.

(vii) Whether the respondent has a criminal history involving violence or the
threat of violence.

(viii) The existence of a verifiable ordermbtection issued previously or from
another jurisdiction.

(ix) Whether the respondent has destroyed personal property, including, but
not limited to, telephones or other communications equipment, clothing,
or other items belonging to the petitioner.

(x) Whether the respondent engaged in any other behavior or conduct that
leads the petitioner to have reasonable cause to believe that she or he is
in imminent danger of becoming a victim of domestic violence.

c. Remoteness of Incidef®) Forming Basis For Petition:

There is no requirement that the incidents alleged to support the issuance of an
injunction for protection against domestic violence occur within a certain time
frame relative to filing of the petition. Section 741.30(6)(loee, sets forth the
factors the court should consider regarding whether a threat of domestic
violence is imminent. Some factors indirectly address the proximity of the
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alleged acts to the filing of the petition: 1) the history of the parties; and 2) the
prior criminal record of violence of the respondent.

3. Fear of Imminent Danger Established

a. Moore v. Hall 786 So.2d 1264 (Fla. 2d DCA 2001). The trial court erred in
finding that the verbal statement frot KS NB A LI2 Y RSY G &l & Ay
1AftE SR KSNE¢ YIRS (2 I LINRPOSaa &SNIS
protection against domestic violence was filed), provided the petitioner with
an objectively reasonable fear of imminent domestic violence. Aipgsh
incident that occurred twelve years ago, along with a gift sent to the
petitioner from the respondent containing a knife in the back of the
statuette, may have given the petitioner a reasonable fear of imminent
domestic violence sufficient to suppoifie issuance of an injunction at that
time. However, at the time of the injunction hearing twelve years had
passed without further violence or threats (with the exception of the
statement above) despite continued litigation between the parties. The
decison of the trial court was reversed.

b. Abravaya v. GonzaleZ34 So0.2d 577 (Fla. 3d DCA 1999). The Distdct
Court of Appeal Court of Appedisld that the testimony of a former
girlfriend alleging that her former boyfriend threatened her wleding by
driving his truck on the expressway in an erratic and threatening manner,
intentionally preventing her from exiting the highway at her desired,&and
rear-ending her vehicle, was internally consistent and sufficient to support
the entry of afinal injunction for protection against domestic violence. The
Third Court of Appealbeld that the testimony of the girlfriend alone was
sufficient andthe court expressly recognized the genet@é Ot S 2 F JA 2

4. Fear of Imminent Danger NOT Established

a. Kopelovich v. Kopelovici93 So.2d 31 (Fla. 2d DCA 20(Réspondent
threatened to harm dog angetitioner in court by destroying her financially,
brainwashing her and embarrassing her in front of her frieddse Second
District Court of Appedield that it was error for the trial court to grant
initial ex parte injunction and amended temporaryungtion against
respondent where petitioner failed to establislmmediate or present
dangek or threat of or actuabdomestic violencé,in accordance with
§741.30(5), Florida Statutes (1999), and Florida Family Law Rule of Procedure
12.610. In order tdalance responde® due process rights against harm
sought to be protectedevidence supporting an ex parte injunction should be
ostrong and cleaé. Additionally, it was error to enter final injunction where
petitioner amended her petition to includelabations sufficient to satisfy
the statutory requirements, but wherpetitioner@ testimony at hearing still
failed to satisfy the requiremeniat she hadba reasonable cause to believe
she was in imminent danger of domestic violegdéote: This case was
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decided before injuring or killing a family pet was added to the statute as a
relevant factor.

b. McMath v. Biernacki776 So.2d 1039 (Fla. 1st DCA 2001).

Receipt of letter and later floweRR2 Sa y 2 (i -fonnBed @8 that o S

violenceisY YA Y Sy (i @€

c. Giallanza v. Giallanza87 So.2d 162 (Fla. 2d DCA 2001).

General harassmemf petitioner and/or her children insufficient.

d. Cuiska v. Cuiskd@77 So.2d 419 (Fla. 1st DCA 2000).

The FirsDistrict Court of Appedield that the trial court dichot abuse its

discretion in denying the entry of a temporary injunction for protection against

domestic violence where thallegations in the petition did not demonstrate the

existence of adimmediate and present danger of domestic violére required

by §741.30(5)(a), Florida Statutes. Although the appellate court did not rule on

the issue of whether the trial court erroneously dismissed the petition without a

hearing, due to the fact that such an order was not provided as part of the case

on appeal, he opinion noted that in accordance with §741.30(5)(b), Florida

Statutes, a hearing on the allegations of the petition would clearly be required

before the case could be dismissed.

e. Gustafson v. Maugk’43 So.2d 614 (Fla. 1st DCA 1999).

The FirsDistrict @urt of Appeaheld that the trial court erred in grantingfanal

injunction for protection against domestic violence on the basiepéated

telephone calls made to petitioner, where the calls did not give the petitioner
objectively reasonable grounds tearthat she was in imminent danger of
violence from the respondent, and there was evidence of previous physical
violence, although &nal injunction had been previously entered which expired
two years prior.The parties had not lived togeth for five years and the calls
subsided once the stefather asked the respondent to stop calling. The court
reviewed the 1997 amendment to §741.30(1)(a), Florida Statutes, which
changed the standard for issuance of an injunction to require reasonable fear of
imminent dangeras opposed to reasonable fear of violence at some
indeterminate time in the future.

f. FEarrell v. Marguez747 So.2d 413 (Fla. 5th DCA 1999).

Petitioner and respondentire both students atthe University. He parkeldis

car inaschool la near her, greeted her, offered her a birthday card and was

seen on campus several times. No reasonable cause to bétietitioner

wasabout to becomea victim of domestic violenceSeeinfra (5)(c) for further
facts of this case.

g. Oettmeier v. Oetineier, 960 So.2d 902, (Fla. 2nd DCA 2007) Competent,
substantial evidence did not support finding that wife had an objectively
reasonable fear of imminent domestic violence at the hands of husband, as
required for issuance of injunction for protection agsti domestic violence.
The danger feared must be imminent and the rationale for the fear must also
be objectively reasonable. In this case, the husband (1) moved out of the
home taking most of his personal belongings except a loaded gun in the
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closet, which she concluded was a threat; (2) left angry messages on her cell
phone and notes at the home; (3) "broke into" the home with the aid of a
locksmith after having moved out; (4) spit on her face and pushed her away
when she tried to kiss him approximagetine months earlier; (5) is a very
heavy drinker who becomes depressed and angry when he drinks; (6) beat
on the door and walls of the home and on one occasion smashed a trash can
in the kitchen; (7) threatened to make her life miserable if she did ffer o

to buy him out; and (8) has a mental health problem but does not take his
medication. The wife did not allege that the husband ever physically harmed
her or that he verbally threatened to physically harm her.

5. Sufficiency of Allegations and Evidence
a. Whether the conduct meets the statutory requiremesta question of fact
for the trier of fact. Biggs v. Elligt707 So.2d 1202 (Fla. 4th DCA 1998).
b. Sufficient Evidence to Grant an Injunction:

(i) Gonzales v. Clarf99 So.2d 451 (Fla. 5th DCA 2001).

Petitioner requested an emergency writ of certiorari for review of two
separate orders which denied hexk parte petition for a domestic

violence injunction. The first petition was denied without a hearing. A
different judge denied the second petition, holding that the first order

was controlling. The writ was granted and the judge issuing the first order
candidly admitted, by filing a response with the district court, error
because the petitioné® allegations were sufficient to issue the

injunction. The FiftiDistrict Court of Appeajuashed both orders and
remanded the case to the first judge with insttions to issue the

temporary injunction.

(i) See supraection E.(4)(d Cuiska v. Cuiska@77 So.2d 419 (Fla. 1st DCA
2000).

(iif) See supraection E.(3)(bAbravaya v. GonzaleZ34 So.2d 577 (Fla. 3d
DCA 1999).

(iv)Biggs v. Elligt707 So.2d 1202 (Fla. 4th DCA&9%ollowing the
petitioner, repeatedly telephoning her, and stalking her constitutes
grounds for dinalinjunction.

(v) Rey v. Pere&urri, 662 So.2d 1328 (Fla. 3d DCA 1995).

Chapter 741Florida Statutegjoes not require a petitioner to

demonstrate that le or she has already been a victim of domestic
violence. The petition@&® evidence that her former husband recently
threatened her was sufficient to establisfteasonable cause to believe

that she was about to become a victim of domestic violé€nndigh of

her former husban@ prior violent threatening behavioMNote: The 1997
statutory change requires that petitioner must either bénvéctim of

domestic violence or have reasonable cause to believe he or she is in
AYYAYSY G RIy3aSNI ZRotvatlSardliMgisyca changed A OGR Y
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6.

the reasoning of this case should apply, provided the imminent standard
is met.
c. See alsan this outline, IV. Domestic ViolengeCriminal Proceedingsection
F. Parental Discipline/Battery @nChild.

Insufficient Evidence to Grant Injunction
a. Hursh v. AsneB90 So.2d 494(Fla. 5th DCA 2004). No error in denying

petition for domestic violencewdn S G A G A 2y SN & dzZf GAYIl G S

not met.
b. Mossbrooks v. Advinculd@48 So.2d 382 (Fla. 3d DCA 2000).
The Third DistrictCourt of Appealseversed the entry of an injunction for
protection against domestic violence because the evidence presented to the trial
court of the alleged prior astof violence wamsufficient as a matter of law.
c. Farrell v. Marquez747 So.2d 413 (Fla. 5th DCA 1999).
The FifthDistrict Court of Appedield that it was error for the trial court to enter
afinalinjunction for protection against domestic violence evh noevidence
was presented that the former husband had physically harmed or threatened the
former wife,and the facts alleged and proved did not support the conclusion
that the former wife had reasonable cause to believe that she was in imminent
dangerof becoming a victim of domestic violence. The testimony revealed four
encounters which did not involve any physical harm or threat of harm. During
the first such encounter, the former wife discovered the former husl&nd
parked car next to hers in thelsool parking lot; however, there was no
evidence the former husband was present at the time. Second, the former wife
saw the former husband three times at a school building where they both take
classes. On one occasion he greeted her in passing. @meanacasion, he
offered her a birthday card, and she continued to exit the building. On the third
occasion, following the conclusion of a lecture they had both attended, when she
attempted to cut through the crowd to leave and the former husband did not
move out of her way, she reacted by pushing him out of the way with her book
bag. The testimony revealed, however, that it was impossible for him to move
due to the fact that there were people on both sides of him.

Aggravated Stalking

a. Continued Incident€onstitute Aggravated Stalking:

Jordan v. State802 So.2d 1180 (Fla. 3d DCA 2001). Defendant appealed
convictions for aggravated stalking and trespass after violating a domestic
violence igunction on the grounds that the evidence was not sufficient to
sustain the charges. The court held that the defen@oonduct in visiting the
victim@ home after the issuance of the injunction and multiple phone calls from
jail subsequent to his arresbnstituted aggravated stalking under §741.30,
Florida Statutes.

b. Single Incident Not Enough
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Stone v. State798 So.2d 861 (Fla. 4th DCA 20@é&fendant appealed a
conviction for aggravated stalking after a no contest plea. The only evidence
supporting the charge was the probable cause affidavit detailing the events of
the night in question. The Fouriistrict Court of Appedield that therewas

not a sufficient factual basis for a nolo contendere plea on a charge pursuant to
§784.048(3), Florida Statutes. The affidavit alleged a single incident on one
occasion. There was no other evidence presented that the defendant had
contact with the vctim at any other juncture; therefore, a charge of aggravated
stalking was inappropriate because there was only a single act.

c. Disjointed and Discrete Incidentot Enough:

Butler v. State715 So.2d 339 (Fldth DCA 1998). Disjointed and discrete
incidents, interspersed with one of more reconciliations between the defendant
FYR GKS @GAOGAYZI 4K2 6SNB Ay |y a2y |y
instances of repeated harassing conduct constituting agaped stalking.

F. EXPARTEEMPORARY INJUNCTIONS

1.

2.

Required Form8nformation:

If the petition for injunction requests that the court address issuetenfporary
child custody or visitation of the parties minor child or children, the required
allegations under 861. 522 shall be incorporated into the petition for protection
against domestic violence or a separate Uniform Child Custody Jurisdiction and
Enfacement Act Affidavit Form (UCCJEA), which sets out the required
information, shall accompany it. Section 741.30(3)(d), Florida Statutes.

See alsan this outline, sections 11.D.(12),(13) for further explanation of the
petition requirements and additical forms required for filing when petitioner
requests temporary child or spousal support.

Amended Petition

The petitioner retains the right to promptly amend any petition, or otherwise be
heard in person on any petition in @ardance with Florida Rules of Civil
Procedure.8741.30(5)(b), Florida Statutes. Once amended, the court must
consider the amended petition as if it was originally fil&dorida Family Law
Ruleof Procedurel2.610(c)(1)(A)

Making the Judicial Deternmation of Whether to Enter a Domestic Violence
Injunction:

In actual practice, the court reviews the petition and pleadiegparte the

same day it is filed, to determine if &x partetemporary injunction should be
issued. To accomplish this, a judge must be available in each circuit 24 hours a
day, seven days a week, to hear petitions for injunctions for protection against
domestic violence 826.20, Florida StatutesSee alsguprasection E.

Substantive Requiremes for Claims.
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4. Court Must Use Florida Supreme Court Approved Family Law Fdwpmdicable

to Domestic Violence Florida Family Law Rule of Procedure 12.610(c)(2)(A).

Period of Effectiveness

An ex parte temporary injunction shall be effective for a fixed period not to
exceed 15 days AND a full hearing dimal injunction shalbe set for a date no
later than the date the temporary injunction ceases to be effective.
§741.30(5)(c), Florida Statutespfitia Family Law Rule of Procedure
12.610(c)(3)(A).

. Notice of Full Hearing

Once a petition for an injunction is filed, a hearing on the petition must be held
at the earliest possible tim&741.30(4), Florida Statutes. The respondent
should receive notice of the hearing when the petition, temporary injunction or
order denying tle petition, and other pleadings are serv&d41.30(4), Florida
Statutes; Fdrida Family Law Rules of Proced@i2610(c)(3)(A).

. Required Verified Pleadings:
The court can only considehe verified pleadings/affidavitan anex parte
hearing, unless the respondent appears at the hearimrghas received
reasonable notice of the hearingg§741.30(5)(b), Florida Statutes.
a. If the respondern appears at the temporary injunction hearing or has had
reasonable notice of it, a full evidentiary hearingay be held. Florida
Family Law Rule of Procedure 12.610(c)(1)(A).
b. Court Can Not Consid&ix parteMotion unless it is Verified
Vargas v. Varga816 So.2d 238 (Fla. 2d DCA 20@2xa Rheman Vargas
appeals from a noffinal order issued without notice that temporarily enjoined
her and her haband, David Vargas, from removing their children from the
jurisdiction of the circuit court and required her to relinquish the children's
passports to her attorney or to her husband. The Second District Court of Appeal
reversed the decision from the triaburt because the trial court failed to
conform to the requirements of Florida Rule of Civil Procedure 1.610. The
Second District Court of Appeal said thia party seeking a temporary
injunction without notice must file a verified pleading or affidakét alleges
specific facts showing immediate and irreparable harm and must detail any
efforts made to give notice and the reasons why notice should not be required.
Horida Rule of Civil Procedute610(a). Appellad motion was not verified
because helid not file an affidavit, and he did not detail any efforts made to give
notice or state why notice should not be required. Note that this does not
preclude a party from reapplying for injunctive relief in accordance with the
requirements of rule 1.610.

. Denial of Petition for Temporary Injunctioriylandatory Requirements of
Judiciary when Petition for Temporary Injunction is Denied
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a.

If the court finds no basis for the issuance of an injunction the petition may
be denied without a return hearing. A denial shall be by written order noting
the legal grounds for deniaB741.30(5)b), Florida StatutesSee alsd-lorida
Supreme CourApprovedFamily Law Form 12.980(b)(2).

When the only ground for denial is no appearance of an immediate and

present danger of domestic violence, the petition for an ex parte temporary

injunction may bedenied but the court shall set a full hearing on the petition
with notice at theearliest possible time. &1.30(5)(b), Florida Statutes,

Florida Supreme CouApprovedFamily Law Form 12.980(b)(1).

(i) See alsd&uiska v. Cuiskd@77 So.2d 419 (Fla. 1st DZD®O0), (trial court
did not abuse its discretion in denying the entry of a temporary injunction
for protection against domestic violence where the allegations in the
petition did not demonstrate the existence of émmediate and present
danger of domesti violence as required by §741.30(5)(a), Florida
Statutes.) Furthermore, although the appellate court, in Cuiska, did not
rule on the issue of whether the trial court erroneously dismissed the
petition without a hearing, due to the fact that such an ordes not
provided as part of the case on appeal, the opinion noted that in
accordance with 8741.30(5)(b), Florida Statutes, a hearing on the
allegations of the petition would clearly be required before the case
could be dismissed.

(il) Sequiv. Nester745 So.@ 591 (Fla. 5th DCA 1999).

Likewise, IBrida Family Law Rule Bfocedure 12.610(b)(3) requires the

denial of a petition to be by written order noting the legal grounds for denial

and when the only ground for denial is no appearance of immediate and
presert danger of domestic violence the court must set a full hearing on the
petition, with notice, at the earliest possible time.
() Mandatory requirements if petition is denied
(a) order must be in writing andpecify how the allegations were
insufficient OR

(b) if the petition is dismissed because there is no appearance of an
immediate and present danger of domestic violence, a full hearing
must be scheduled at the earliest possible time.

(i) Sanchez & Smith v. Stafe85 So.2d 672 (Fla. 4th DCA 2001). The Fourth
District Court of Appedield in these consolidated opinions that it was
error for the trial court to summarily deny a facially sufficient petition for
ex parteinjunction against domestic violence withouhaaring and
without explanation for the reason for summarily denying the petition.
The trial court provided as its sole reason for denying the petition, only
GKFGO LISGAGA2YSNI aFFAESR (G2 tfS3S
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specify how the allegations were insufficient. Additionally, the denial of
LISGAGA2YSND&A FFEOAFfte adzZFFAOASY
from the essential requirements of the law. The Rbubistrict Court of
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Appealalso held that it was error for the trial judge to summarily dismiss
an ex parte injunction for protection against domestic violence issued by
a duty judge the previous day and to cancel the hearing which had been
set by the duy judge. Before the denial of a petition and prior to
RAaYAdalrt 2F |y AyedzyOuAazys gKSNB [iK
finding of insufficient allegations, the trial court must have a specific basis
for that finding.

(i) See als&niph v. Kniph777 So.2d 437 (Fla. 1st DCA 2001). Dismissal of a
request for an injunction against domestic violence solely on the basis
that there was a pending divorce action between the parties is contrary
to 8741.30(1)(b), Florida Statutes (1999), and constitutesre

d. Continuance of the Hearingxtension of Temporary Injunction

(i) The court may grant a continuance of the hearing and an extension of the
GSYLR2 NI NE Ayeafy O0ME&yS & KBy aHm@A2oy oel |l
O2dzNIiQa 2¢y Y20A2y F2N) a3d22R Ol dzaS[z ¢
of process. Ierida Family Law Rule of Procedw2610(c)(4)(A),
§741.30(5)(c) Therefore, the court can sua sponte extend a temporary
in2dzy O A2y oKSY Al KIa a322R Ol dzaS¢| 21
the fact the hearing is being continued. There does not appear to be a
time limit to an extension of a temporary injunction when it is made
according to the above procedures. Howewdue process concerns
would still apply.SeeKopelovich v. Kopelovi¢fi93 So.2d 31 (Fla. 2d DCA
2001).

(i) See alsdiller v. Miller, 691 So.2d 528 (Fla. 4th DCA 1997). The court
may not extend a temporary injunction without good cause.

(iif) Section 741.30(X] states that a request for an extension of a hearing on
a petition must be made before or during the hearing on the petition for
injunction. When a hearing on a petition is continued, the court can
extend the temporary injunction if necessary during aeyiod of
continuance.8741.30(5)(c), Florida Statutes.

(iv) Motions regarding the extension of a temporary injunction may be
served by certified mail. Florida Family Law Rules of Procedure
12.610(c)(3)(A)

9. Service of Temporary Injunction and Notice of Hesg onFinallnjunction:
The respondent shall be personally served, by a law enforcement officer, with a
copy of the petition, temporary injunction or order denygithe petition, notice
of hearing and the following additional forms, a financial affidavit and UCCJEA, if
applicable; unless the respondent was present ateékeyartehearing orhad
reasonable notice. B1.30(4), Florida StatuteBlorida Family Law Rubf
Procedurel2.610(c)(3)(A) Service should be made as soon as possible and may
be obtained any day of the week, at any timg&741.30(8)(a)l), Florida Statutes.
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G. RELIEF GRANTED IN TEMPORARY DOMESTIC VIOLENCE
INJUNCTIONS:

1. Final Judgment of Ex Parte Temporary Injunction

Section 741.30(5)(a), Florida Statutes, if the court determines that there is an

immediate and presendlanger of domestic violence, the court may grant a

temporary injunction ex parte, and may grant such redigfthe court deems

proper, including an injunction:

a. Restraining the respondent from committing any acts of domestic violence.

b. Awarding the petitioner the temporary exclusive use and possession of the
dwelling that the parties share or excluding the respondent from the
residence of the petitioner.

c. Granting the petitioner temporary custody of a minor child or children, on
the samebasis as provided in chapter 61.

d. Ordering such other relief as the court deems necessary for the protection of
a victim of domestic violence, including injunctions or directives to law
enforcement agencies.

e. Restrain respondent from contact with petitioner any member of
LISGAGAZ2YSNDRDA AYYSRAFGS FlLYAf @ 2N K2(
Approved Family Law Forms 12.980(d)(1) and (d)(2).

f. 9EOf dzZRS NBALRYRSY(l FTNRY LISGAGAZYySND:
Supreme Court Approved Family Law Forms8H@)(1) and (d)(2).

g. Exclude respondent from places frequented regularly by petitioner and/or
any named family or household member of petitioner. Florida Supreme
Court Approved Family Law Forms 12.980(d)(1)1he8qd)(2).

h. Order respondent to surrendeany firearms and ammunition in his/her
Ll2adaSaarzy G2 GUKS aLISOAFTASR aAaKSNATTQRA
Florida Supreme Court Approved Family Law Forms 12.980(d)(1) and
12.98Qd)(2).

2. SeeAlsolnfra Section 11.J. Factors the CouMust Corsider When Entering an
Injunction.
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H. FINALINJUNCTIONS

1.

I aFdzZ £ SOARKRSYaANBE dzKnSUBRIctgirScarebN Eerdd.
Florida Famly Law Rule of Procedure 12.610(c)(1)(B).

a. Lewisv. Lewj$89 So.2d 1271 (Fla. 1st DCA 1997).

It was error to enter dinal injunction and award the wife temporary custody of
the children without providing an adequate hearing as required by the domestic
violence statute andrloridaFamily Law Rules of Procedure. The law requires
custody to be addressed at thimal injunction hearing on the same basis as
provided in chapter 61. The domestic violence statute requires a full evidentiary
hearing prior to issuing #nal injunction. The trial court erred in not allowing

any testimony from witnesses who were present or crexamnation of the
parties.See alsMiller v. Miller, 691 So.2d 528 (Fla. 4th DCA 1997).

b. Ohrn v. Wright963 So.2d 298 (Fla. 5th DCA 2007) In a hearing for a final

R2YSa0AO0 OA2tSyOS AyedzyOQuAazys (GKS GNRAI

process rights wheit did not swear either witness and did not permit the
appellant to call a witness who could have offered testimony to support her
version of the incidents that had occurred between the parties.

c. Smith v. Smith964 So.2d 217 (Fla. 2nd DCA 2007) The histea NXA I K
process was violated when the trial court did not permit him to call his
witnesses or to testify himself prior to the court enterindjraal injunction.

d. See alsguprasection E., Substantive Requirements for Claims.

Court Must Ensurehat the Parties Understand the Terms

¢KS O2dzNIi Ydzad aSyadzaNB GKIFG GKS LI NI A
the penalties for failure to comply, and that the parties cannot amtred

injunction verbally, in writing, or by invitation to the resideng€41.2902(2)(b),
Florida Statutes.

Recording
All proceedings shall be recorded which may be by electronic means as provided
by the Rules of Judicial Adminisiat. §741.30(6)(h), Florida Statutes.

Grounds for Relief

When it appears to the court that the petitioner is a victim of domestic violence
or has reasonable cause to believe he or she will become a vibénepurt may
grant such relief as the court deems prop&741.30(6)(a), Florida StatuteSee
alsosection Il.J. Factors the Court must Consider when Entering an Injunction.

It is Eror to Grant Relief Not RequestedJnless it Falls within the Statutory

Language Regarding Domestic Violence

a. Ryanv. Ryarv84 So.2d 1215 (Fla. 2d DCA 2001).

b. 52y Qi 3IAGS SEOf dzaA @S dza SMoft@mardioNA G I €
Montemarang 792 So.2d 573 (Fla. 4th DCA 2001).
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6. Aninjunction for protection against domestic violence should not be used as a

. Period of Effectiveness

substitute for an order regarding issues which should be addressed in
dissolution of marriage or paternity proceeding

Seeh OHllv.Stong& THM {2PHR odo ihaidhlcutody R 5/ !
matters may be decided in domestic violence proceeding, better practice in such
case would be for trial court to enter temporary order, such as order adopting
general master's report, and direct parties to litigate their subsequent custody
and visitation disputes in proper paternity proceeding where orders entered

M o

g2dzf R NBYFIAY Ay STFSOG o6Sé2yR (SYL}RNIINE

. The Court Must Use the Florida Supreme Court Approved FdimasApply to
Domestic Violence. Blida Family Law Rule of Procedui2.610(c)(2)(A).

a. Section 741.30 has also been revised to provide that the terms of an
Ayedzy Ol A2y I'SNESF SiCR GdNMEIYAIEA yY B&¥A FTASR 2N
§741.30(6)(c), Florida Statutes.

b. Florida Family Law Rule of Procedure 12.610(c)(4)(B) statesfihat a
injunctionmust be issued for a fixed period or until further order of the
court. See alsdliguez v. Migue, 824 So.2d 258 (Fla. 3d DCA 2002).

c. Afinal judgment of injunction for protection against domestic violence may
be effective indefinitely, until modified or dissolve by the judge at either
LI NIIeQa NBljdzSadz dzll2y y20A @Ghaththg R KS|
2dzRIS Q& RA & ONB (A 2 ydproved FagiNRawIFormi dzLINB Y §
12.980(e). The court has discretion to determine the length of time for
which the injunction will remain in effecBeeAmendments to the Florida
Family Law Ruleso. 89,955 (Fla. 2/26/98). Therefore, the duration of the
injunction is not subject to any time limits by statutd.; Patterson v.

Simonik 709 So.2d 189 (Fla. 3d DCA 1998).

d. See als@&oodell v. Goodellh21 So.2d. 736 (Fla. 4th DCA 1982). The
appellde court affirmed the trial cou finding of contempt against the wife
for violation of the injunction contained in the final judgment of dissolution
of marriage against her claim that the injunction was void because it was
perpetual. The court held thahe injunction was properly entered, valid and
enforceable and not overbroad despite the absence of a time limit. The
FourthDistrict Court of Appedield that an injunction can be entered as long
as the court feels the protection is necessary or umtihodification is
needed.

. Judicial ErroEntering and Vacatinginallnjunction:

a. Oravecv. Sharg43 So.2d 1174 (Fla. 1st DCA 1999).

The FirsDistrict Court of Appedield that the trial court erred in enteringfanal
injunction for protection against domestic violence where the entry of the order
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was inconsistent with the judg® statement that hentended only to extend the
temporary injunction for 90 days, and the court denied the respondent an
opportunity to present evidence in opposition to the entry of the injunction.
b. Leev. Delia827 So.2d 368 (Fla. 2d DCA 2002). The trial court erred in

denyingtherSa LI2 Yy RSy 1 Qa Ll2aid 2dzRIYSyld Y2aA

injunction where a stipulation was entered into to enter the final injunction
and the final injunction is inconsistent with the terms of the stipulation. The
denial of the post judgment main to vacate is reversed and the case
remanded to the trial court to hold a hearing on the merits of the motion.

RELIEF GRANTED NINALDOMESTIC VIOLENCE INJUNCTIONS

1. Final Judgment ofnjunction for Protection Against Domestic Violence
Section 741.30(6)(a)X.., Florida Statutes, after notice and hearing, if the court
determines that the petition is eithea victim of domestic violencas defined by
§741.28, Florida Statutes, or has reasonable cause to believe he or she is in
imminent danger of becoming a victim of domestic violertbe court may grant
such reliefas the court deems proper, including an injunction:
a. Restraining the respondent from committing any acts of domestic violence

ags Ayaid LISGAGA2YSNI 2NI lye YSYOSNI 27

members.

b. Awarding the petitioner the temporary exclusive use and possession of the
dwellingthat the parties share or exdling the respondent from the
residence of the petitioner.

c. Granting the petitioner temporary custody of a minor child or childrem
the same basis as provided in chapter Blbrida Statutes

d. Estallishing temporary support for the petitionétemporary alimony)
and/or minor child or children (temporary child support), on the same basis
as provided in chapter 6Florida Statutes

e. Ordering the respondent to participate in a treatment, interventiam
counseling services to be paid for by the respond&eie infraBatterer
Intervention Programs.

f. Referring a petition to a certified domestic violencenter

g. Ordering such other relief as the court deems necessary for the protection of

a victim of domestic violence, including injunctions or directives to law
enforcement agencies.
h. Restraiing respondent from contactwvith petitioner or any member of

4
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ApprovedForms 12.980(d)(1) artP.98(d)(2).

i. Ordering counselingor any minor children and order any other provisions
relating to minor children. Florida Supreme Court Approved Family Law
Form 12.980(e)(1).
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j. ExcludnNB & L2 yRSY G FNRY LISGAGaragfiodINDa LI |
Florida Supreme Cou#pprovedFamily Law Forms 12.980(d)(1) and
12.98Q2).

k. Excludingespondent from places frequented regularly by petitioner and/or
any named family or household member of petitioner. Florida Supreme
CourtApprovedrForms12.980(d)(1) and.2.98Qd)(2).

I.  Ordeiingrespondentto surrender any firearmand ammunitionin his/her

Ll2aaSaarzy G2 GKS &aLISOAFTASR aKSNATTQ

Florida Supreme CouApprovedFamily Law Forms 12.980(d)(1) and
12.98Qd)(2).

m. Ordelinga substance abuse and/or mental health evaluafionthe
respondent and order the respondent to attend any treatment
recommended by the aluation(s)8741.30(6)(a)(5), Florida Statutes.

n. Specifyinghe type of contact/visitation the noncustodial parent may have
with the minor child(ren). Florida Supreme Court Approved Family Law Form
12.980(2)(1).

. See Also Infrgection II.J., Factors th€ourt Must Conside¥When Entering an
Injunction.

. Patrticipation in a Parenting Cladday Be Court Ordered:
A parenting class can be required as a condition of a domestic violence
injunction. Roman v. Lope811 So.2d 840 (Fla. 3d DCA 2002).

. Court Must Provide List of Domestic Violence CentdfApplicable: If the

court refersthe petitioner to a certified domestic center, the court must provide
the petitioner with a list of certified domestic violence centers in the circuit,
which the petitioner may contact§741.30(6)(a)(6), Florida Statutes.

. Batterer Intervention ProgramsUnder Certain Circumstances Respondents

must be Court Ordered to Atteri8attererintervention Program¢BIPs),

§741.30(6)(e), Florida Statutes:

a. The courtMAY order the respondent to attend hatterer intervention
program as a condition of the injunction; however,

b. The courtSHALlorder the respondent to attend hatterer intervention
program if the any of the following circumstances exist:

(i) The court finds that the respondent willfully violated the ex parte
injunction;

(i) The respondent, in this state or any other state, has been convicted of,
had adjudication withheld on, or plecbio contendere to a crime
involving violence or a threat of violence; OR

(i) At any time in the past in this state or another state, an injunction has
been entered against the respondent after a hearing with notice,
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c. ExceptionUNLESS the court makes written factual findings in its judgment or
order which are based on substantial evidence, stating batyerer
intervention programs would be inappropriate, the court SHALL order the
respondent to attend a BIP.

6. Batterer Intervention Programs Must Be Certifiednder8741.32, Florida
Statutes and a List of BIPs Must Be Provided to the Respondent if Participation
is Court Ordered:When the court orders the respondeto participate in a BIP,
the court, or any entity designated by the court, must provide the respondent
with a list of all certified BIPs, from which the respondent must choose a
program in which to participate§741.30(6)(a)(5), Florida Statutes.

J. FACTORS THE COURT MUST CONSIDER WHEN ENTERING AN

INJUNCTION

1. Custody
a. The court must consider evidence that any party has knowingly provided

false information to the court regarding a domestic violence proceeding

pursuant to8741.30Q Florida Statutes, and evidence of domestic violence or

child abuse when making a temporargtdrmination in a domestic violence

proceeding regarding parental responsibility and designating the primary

residential parent.861.13(3)(K), Florida Statutes.

b. Custody Must be Properly PladDomestic Violence Petition:

() Ryan v. Ryary84 So.2d 1215 (Fla. 2d DCA 2001).
The Secon®istrict Court of Appedield that it was error for the trial
court to grant an injunction for protection against domestic violence in
favor of petitiong where the injunction also awarded temporary custody
of the partie€minor children to former husband and denied former wife
any contact with children for one year. Former \@feights of due
process were violated when her rights of custody and visitetvere
terminated based upon pleadings that did not request such relief and did
not provide notice that the court could take such action. The former
husband did not mark appropriate boxes on the face of the petition to
indicate he was seeking temporaryausive custody or to determine
visitation rights, nor did the former husband in the narrative portion of
the petition seek temporary exclusive custody of the children or exclusion
of visitation by the former wife. Additionally, the husband did fileta
Uniform Child Custody Jurisdiction Act Affidavit (UCCJA), délspite
petition form clearly stating UCCJA was required if petitioner was
requesting the court to determine issues of temporary custody.
§741.30(3)(d), Florida Statutes. Finally, the betgrests of the children
were not addressed at the hearing for the injunction.
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(i) Blackwood v. Anderso64 So.2d 37 (Fla. 5th DCA 1995). The petitioner
filed for a domestic violence injunction against the respondauitfailed
to appear at the final heargn The court granted the respondent (the
father) custody of the children and reset the case for final hearing. The
order awarding custody to the father was quashed because the father did
not properly plead for custody and the mother was not sufficiently
notified of the custody issuelNote: SeeJudge Antoof® concurring
opinion for an interesting discussion on jurisdiction and the frustration
trial judges can experience in dealing with domestic violence injunction
cases.

2. Relocation of a Child

a. hQbSAf f720%.2d 392(HS 2d DCA 1998). A relocation issue arose
in the domestic violence proceeding involving unmarried parents, where no
paternity or judgment had been obtained. The parties appeared before a
general naster, who issued a report recommending that custody, visitation
and support be awarded as part of the domestic violence injunction. Prior to
the trial court entering an order adopting the report, the petitioner left the
state with the minor child of thearties, who were unmarried. At a hearing
where the petitioner was present, the trial court granted a motion filed by
the respondent to transfer custody to him and ordered law enforcement to
pick up the minor child. The petitioner then filed a motiorstd aside this
order. The appellate court held thdhe trial court abused its discretion by
ordering the petitioner to return to Florida with the child, when it failed to
conduct a full hearing and take testimony to consider the statutory factors
regardng relocation.Note: The dicta in this opinion contains strong
language to the effect that is contrary to the intent of the legislature for
domestic violence injunction proceedings to be the primary forum for
custody, visitation, and child suppassues to be addressed.

b. Young v. Yound98 So.2d 314 (Fla. 3d DCA 1997). The restriction
prohibiting either party from removing the children from the county without
prior court order or written agreement of the parties is premature, where
neither partysought to relocate and the court made no findings to support
such a residential restriction.

3. Court Must Considethe Existence of Any Domestic Violence (Child or Spouse
Abuse) as Evidence of Detriment to the Child
a. Under 861.13(2)(b)(2), Florida Statutes, due to the detriment of the child, the
court may base an award of sgbarental responsibility on evidence of child
or spouse abuse
(i) SeeFord v. Ford700 So.2d 191 (Fla. 4th DCA 1997).
The trial court abused its discretion in awarding custody to the husband
where it made no determination regarding the credibility of either party,
failed to apply 861.13, Florida Statutes, and the final judgment was
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devoid of all but the mostminimal mentoné of the husban@®
established pattern of domestic violence. The court noted that the
record from the six day trial was replete with testimony regarding
domestic violence, which was tlteentral focus of the case. The final
judgment stated,;' The courthas considered everything that each side has
accused the other side of as well as all the good things that each side has
presented about themselvés The appellate court found that failure to
give the domestic violence evidence the proper consideratimhaeight
mandated a reversal of the custody award to the father and restoration
of custody to the mother.Note: The 1997 amendment to
861.13(2)(b)(2), Florida Statutes, mandates the c@wbnsideration of
the existence of any child abuse or spousalssbas evidence of
detriment to the child.
b. Felonyconviction ofdomesticviolenceis not anabsolutebar to being a
primaryresidential @rent.
A felony conviction of the third degree or higher involving domestic violence
creates a presumption of detriment to the child, which can be rebutted by the
abuser to persuade the court that shared parental responsibility should be
ordered. 861.13(2)(b)(2)Florida Statutes.
(i) SeeDoyle v. Owens381 So.2d 717 (Fla. 1st DCA 2004). Father failed to
rebut the statutory presumption against unsupervised visitation.
(i) Monacelli v. Gonzale883 So.2d 361 (Fla. 4th DCA 2004).
Although 861.13, Florida Statutes, prd@s that a felony conviction is a
rebuttable presumption of detriment to a child, the court held that the
evidence supported the award of primary residential custody of four
minor children to exhusband; although there was a history of domestic
violence tavards exwife, emotional ties were significantly greater
towards exhusband, he had greater capacity and disposition to provide
children with necessities, they would maintain a stable environment in
the home of their paternal grandmother, the children peefed to be
with their father, exwife suffered from bipolar disorder, and exfe
refused to accept treatment or medication for her illness.
c. Visitationbetween Inmate and Minor Child
Singletary v. Bullard701 So.2d 590 (Fla. 5th DCA 1997).
The trial court exceeded its authority by entering a postviction order
requiring the Department of Corrections to allow visitation between the inmate
and minor child during the inma& incaceration. The statutory provision
permitting the trial court to grant permission for special visitation where visiting
was restricted by court order did not apply in the case where the trial court was
not eliminating the restriction it had earlier impase
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4. Visitation:

a. Although shared parental responsibility is the statutory preference under
861.13(2)(b)Florida Statuteghis determination can set up a dangerous
situation for abuse victimand their children. Consequently, when making a
visitation determination, the court must be cognizant of the situation and
prevent giving the perpetrator access to the home for visitation with the
children.SeeBurke v. Watterson713 So.2d 1094 (Fla. I3CA 1998),

Fullerton v. Fullerton709 So.2d 162 (Fla. 5th DCA 1998); M. Sharon Maxwell
and Karen Oehme, Referrals to Supervised Visitation Programs, A Manual for
Ct 2NARIFI Q& WdzZR3ISa O6HAnAnO®

b. But seeAndrade v. Dantas/76 So.2d 1080 (Fla. 3d DCA 2000). cohe
erred in granting a temporary order denying the father the right to overnight
visitation with his twentytwo month old child. There is nothing about
overnight visitation which permits its treatment as an exception to the
doctrine that both parents bchildren of any age must be treated equally.
There is a lack of substantial competent evidence that would prevent more
extensive visitation between the father and minor child. Thus, there is no
basis to deny it.

5. Support

a. Support should be paid lnincome deduction order and through the State
Disbursement Unit or court depository in order to eliminate control issues
andto avoid further contact between the victim and the abuser.

b.tF@YSyda FT2N GKS JerBésmiyddinchdziineNS Y SH
support order. This requirement can remain effective subsequent to
remarriage by the victimSeeGarces v. Garceg04 So.2d 1106 (Fla. 3d DCA
1998).

6. Alimony:

a. An individual who petitions for an injunction against domestic violence can
request temporary support as a term of the injunctiogiz41.30(6)(a)(4),
Florida Statutes. The same standard for awarding alimony in a family law
case under chapter 6Florida &tutes, must be applied in determining
whether to award temporary support in an injunction cake.

KILWGSNI cmZ ecmdnrmE Cf2NARI {GF Gdzi Saz

adzyé 2F | f AY2 ¥ requéstSor supporiiisSmadd? Béction

61.08(2) Florida Statutesets forth the factors for the court to consider when

making an alimony award in a dissolution proceeding. Both permanent and

rehabilitative alimony can be awarded under §61.08. Réditatdve alimony,
including bridgethe-gap alimony, is temporary in nature, and therefore could
likely be awarded as a term of a domestic violence injunction.
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b. Rehabilitative Alimory

Rehabilitative alimony requires the cauo make specific findings including:
whether the petitioner has a specific rehabilitation plan, the costs of
rehabilitation, the stated purpose of the rehabilitation, and the duration of the
award. Collinsworth v. Collinswortl624 So.2d 287 (Fla. IBCA1993). This type
of support is awarded to enable a spouse to becomesghporting. Shea v.
Shea 572 So.2d 558 (Fla. 1st DCA 1991).

c. Bridgethe-gap Alimony

Whereas rehabilitative alimony is to help a spouse becseiesupporting,
bridgethe-gap alimony is to ease the transition from married to single life.
Murray v. Murray 374 So.2d 622 (Fla. 4th DCA 1979) (stating bitiggigap
alimony may be appropriate for a period of six months to transition the wife
from ahigh standard of living during the marriage to a modest standard of
living); Sheaat 559 (stating even though spouse is employed or employable,

bridgethe-gap alimony can be ordered). Bridtpe-3 I LJ | f A Y2y e Aa

spouse with any legitimate, idé@fiable, shortterm need . . . when the other
all2dzaS Kl a GKS | 0 Bdrchaiddy. BorghartrB0&o0.2d K48 |
(Fla. 2d DCA 1999Therefore, in injunction cases, brid¢fge-gap alimony could
be awarded to a petitioner to make the transition from married to single life.

7. Marital Home and Marital Property
a. Damags to Marital Property
When distributing marital assets, reimbursements should be figured in for
damaged property, such as broken window, doors, furniture, 8#41.31(6),
Florida StatutesSee alsddill v. Hill 415 So.2d 20 (Fla. 1982).
b. Petitioner must request exclusive use and possession of home
Montemarano v. Montemarano/792 So.2d 573 (FlatrdDCA 2001). Without

gl

background, the court held that in domestic violence cases, where the petitioner

did not seek exclusive use and possession of the marital home, it is an error to
include in that order a requirement that the respondent vacate the psasi

Due process requires that a party have proper notice of hearing, and the
opportunity to be heard before such an order is entered requiring the party to
vacate the marital home.

K. ADDITIONAL PROVISIONS WHICH MUST BE INCLUDED IN BOTH
TEMPORARY ANEINALINJUNCTIONS

A temporary or finainjunction should indicate on ifecethe following
1. The injunction is valid and enforceable in all counties in Florida

2. Law enforcement officersnay use their arrest powers pursuant to 8901.15(6),
Florida Statutes, to enforce the terms of the injunction.

3. The court had jurisdictiorover the parties and matter.
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4. Reasonable notice andpportunity to be heardwas given to respondent
AdzZFFAOASY G G2 LINRPGSOG GKIFG LISNR2YQa Np 3

5. The date the respondent was served with the temporary or final order, if
obtainable. §741.30(6)(d)(4), Florida Statutes.

6. Firearms Violationlt is a violation of §790.233, Florida Statutes, and a first
degree misdemeanor for respondent to have in his or her care, custody,
possession or control any firearm or ammition. 8741.30(6)(g), Florida
Statutes.

a. Ct2NARI Qa CANBINY tNRKAOAGAZY

(i) Section 741.31(4)(b)(1), Florida Statutes, Possessiafirerm or
ammunition is prohibited when a persas subject to dinal injunction
against committing acts of domestic violence.

(i) Therefore, according to 8741.31(4)(b)(1), Florida Statutes, possessaon of
firearm or ammunition is prohibited when a person is subject fmal
injunction against committingcts of domestic violence. Itis a first
degree misdemeanor to violate the firearms provision of an injunction
and punishable as provided in 8775.083, Florida Statutes. However, this
provision is consistent with federal law and therefore the active law
enforcement exception applies in FloridBnis provision does not apply
to active law enforcement officers who possess firearms and ammunition
for use in performance of their job, unless the law enforcement agency
finds that possession of firearms should tbenied. 8§741.31(b)(2), Florida
Statutes.

(i{dFrGS5SQa 9GARSYOS Ay [sidPwoafyilFitearrh 2 v G S[Y LJ
Violation Must Rebut Reasonable Hypothesis of Ioence:

Fay v. State753 So.2d 682 (Fla. 4th DCA 2000). The FBusthct Court
of Appealheld that it was error for the trial court to deny a motion for
judgment of acquittal where the defendant was charged with indirect
criminal contempt for possessi of a firearm in violation of an injunction
for protection against domestic violence, and the evidence that
defendant possessed a firearm prior to the issuance of the injunction,
coupled with circumstantial evidence relating to current possession of
the firearm, was insufficient to rebut a reasonable hypothesis of
innocence.

(iv) FDLE form requiring gun purchasers to disclose prior conviction for
domestic violence is unconstitutional.

(a) State v. Watsp788 So.2d 1026 (Fla. 2d DCA 2001).
(b) Randall v. State805So0.2d 917 (Fla. 2d DCA 2001).
b. Federal Firearm Prohibition
(i) 18 U.S.C. 8 922(g)(8):

88




(a) Prohibits any person, underfmal domestic violence injunction, from
possessing a firearm.
(b) Penalty: p to ten years incarceration.
(i) U.S. v. EmersgimNo 9910331 (5th Cir. October 16, 2001). Statute is not
unconstitutional on its face under Second Amendment.
(iii) 18 U.S.C. 8§ 922(g)(9).
(a) Prohibits any person convicted of domestic violence from possessing
afirearm.
(b) Penalty: up to ten years incarceration.
(iv) A trial court has no power to authorize a respondent to possess firearms
in violation of federal lawWeissenburger v. lowa Dist. Court for Warren
County 740 N.W.2d 431 (lowa, 2007).

L. SERVICE GHNALINJUNCTIONS

Proper Procedure to Effectuate ServieSet Out in 8741.30(8)(a)(3), Florida

Statutes, and Florida Family Law RuleRrocedure 12.610(c)(3)(B)(i).

1. Obtaining Personal Service at the Hearing
To effectuate service, a certified cppf the injunction must be provided to the
parties at the full hearing. The party must acknowledge receipt of the injunction
in writing on the original order. If the respondent will not acknowledge receipt,
the clerk should make note on the original erdhat service was made. If the
parties are present but they are not provided with copies at the hearing, the
clerk will make service by certified mail. The clerk must certify in writing how
service was made for the court fil§741.30(8)(a)(3)FloridaStatutes Fbrida
Fanily Law Rule oProcedure12.610(c)(3)(B)(i).

2. Service Subsequent to Hearing
G2 A0KAY Hn K2dz2NE | FGSNI 6KS O2dzNII A & a dz
injunction for protection against domestic violence the clerk must forward a
copy of the injunction for service to the sheriff with jurisdiction over the
residence of the petitionefor service.8741.30(8)(c)(1), Florida Statutddprida
Family Law Rule of Procedur2.610(c)(3)(B)(ii). However, 8741.30(8)(a)(3),
Florida Statutes, allows for service to be effectuated by mail.

M. ADDITIONAL REMEDIES

1. Mutual Orders of Protection are Prohibited
Section741.30(1)(i), Florida Statutes, prohibits the court from issuing mutual
orders of protection. Likewise, mutual restraining ordersiamilar restrictive
provisions based on domestic violence should not be incorporated into orders
which address issues undehnapter 61 Florida Statutes861.052(6), Florida
Statutes. However, the court is not precluded from issuing separate injunctions
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for protection for each party where each party has complied with the provisions
of §741.30, Florida Statutes.

a. DeMaio v. Starr791 So.2d 1116 (Fla. 4th DCA 2000).

Trial court erred in entering a mutual restraining order without proper pleading
by petitioner or testimony, and over respondeé@tobjection. See alsd/Jartin v.
Hickey 733 So.2d 600 (Fla. 3d DCA 1999), (Trial court erred in entering a
domestic violence injunction on behalf of the appellee after the appellant had
obtained an injunction againstim, amounting in effect to mutual restraining
orders, as the injunction was not independently supported by the pertinent
evidentiary reuirements of §741.30(1)(i), Florida Statu{@997);Hixson v.
Hixson 698 So.2d 639 (Fla. 4th DCA 1997)).

b.

But seeBrooks v. Barreft694 So.2d 38 (Fla. 1st DCA 1997). In a contempt
proceeding, it was error to sua sponte amend a previously entered mutual
injunction against domestic violence by either the husband or wife, on the
ground that the mutual injunction was phibited by statute, and to enter in
its place an injunction against domestic violence as to the husband only,
without notice or hearing. The court of appeal reversed the amended
injunction aganst husband and remanded thesmfor further proceedings

to address the initial mutual injunction which was prohibited by statute.

. Confidentiality of Information:
a. Address Confidentialitgan be Requested:

b.

(i) Petitioner can request that his or her address be kept confidential and
omitted from the Petition for Protection Against Domestic Violence and
other required forms by filing Florida Supreme CdApproved Family
Law Form 12.980(h)¥-lorida Family Law Rubé Procedure
12.610(b)(4)(B)8741.30(6)(a)(7), Florida Statutes.

(i) The ultimate determination of a need for address confidentiality must be
made by the court as provided in Florida Rule of Judicial Administration
2.051. Florida Family La®uleof Procedire 12.610(b)(4)(B).

Address Confidentiality Program

In accordance witlg741.408, Florida Statutes, the Attorney General shall
designate state and local agencies and nonpadjgncies that provide

counseling and shelter services to victims of domestic violence to assist persons
applying to be program participants in the Address Confidentiality Program.

() The addresses, corresponding telephone numbers, and social security
numbersof program participants in the Address Confidentiality Program
of Victims of Domestic Violence held by Office of the Attorney General
are exempt from 8119.07(1), Florida Statut&d41.465, Florida Statutes.

(il) Legislative Intent and Program fdictims ofDomestic Violence:
88741.401¢ 741.409, Florida Statutes enable state and local agencies to
respond to requests for public records without disclosing the location of a
victim of domestic violence.
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c. Practical note

The confidehality provisions of chapter 74Florida Statutesare not distinctly

cross referenced to other statutes that cover related areas of a Unified Family

Court. The clear intent and language used to create the confidentiality program

indicates that informabn made confidential under its provisions must remain

confidential regardless of the context in which the information is kept. If this
was not true, then a respondent to a domestic violence injunction could simply
initiate an additional court matter asrmeans to discover the whereabouts of

the petitioner.

Likewise, any criminal intelligence information or criminal investigative

information including the photograph, name, address, or other fact or

information which reveals the identity of the victim ofelerime of sexual

battery as defined in chapter 79#lorida Statuteds exempt from public record

disclosure.8119.07(6)(f), Florida Statutes.

d. Victim and Domestic Violence Center Information Exempt from Public
Record: Informtion received by epartmentor Domestic Violence Center
about clients and location of domestic violence centers and facilities is
exempt from the public records provisions of §119.07(1), Florida Statutes,
and unable to be disclosed without the written consent of the client.
839.908,Florida Statutes.

N. SUBSEQUENT ACTIONS

1. Modification of Injunctions
a. Either party may file a motion to modify an injunctio@741.30(10), Florida

Statutes; Florida Family Law Rule of Procedure 12.610(c)(6).

b. Motion for modificationsmust befiled and ahearingheld with opposing
party properly notified.

() Mayotte v. Mayotte 753 So.2d 609 (Fla. 5th DCA 2000).

The FifthDistrict Court of Appedield that it was error for thertal court
to modify a finainjunction for protection against domestic violence
without the filing of a motion for modification, without a hearing, and
without notice to the opposing party.

(i) Betterman v. Kukelhar977 So.2d 70@la. 4h DCA 2008) A former
boyfriendmade a motion to vacate an injunction against domestic
violence pursuat to 8741.30(6)(c), Florida Statute3he court issued an
order denying the motion without a hearing. The appellate court
reversed and held that the trial court erred in denying the motion
without giving the boyfriend a hearing and an opportunity toHssard.

The summary denial of a motion to vacate without a hearing violates due
process requirements.

(i) ButseeRibel v. Ribel766 So.2d 1185 (Fla. 4th DCA 2000). Extensions of
temporary injunctions may be dorex parte
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c. Evidenceof achange in circumstancesnce the time the injunction was
entered must be provided.
Simonik v. Pattersqry52 So.2d 692 (Fla. 3d DCA 2000). The Distdct Court
of Appealheld that it was not error for the trial court, after conducting a hearing,
to deny responder® motion to modify an injunction for protection against
repeat violence to allow him to possess firearms, in the absence of evidence that
circumstances hadhanged since the injunction was entered.
d. Courts have broad discretion regarding injunction modifications.
Reed v. Gile974 So.2d 62¢la. 4th DCA 2008) Appellant sought review of a
trial court order denying her motion to dissolvdiaal injunctionagainst
domestic violence Since courts have broad discretion regarding injunctions,
appellant could not prevail without demonstrating that there was an abuse of
discretion.
e. Service of an Order Modifying an Injunction
(i) Seesuprasection D(3)(b).
(i) See alsd-lorida Family Law Rubé Procedurel2.610(c)(3)(B)(i) Service
of an order modifying an injunction must be made in the same manner as
an injunction.

2. Extension ofFinallnjunctions
a. To extend an injunctiomo new violence is necessdmyt a continuing fear
that is reasonable based on the circumstances must exist

(i) Sheehan v. SheehaB53 So.2d 523 (Fla. 5th DCA 2003).

Although §741.30(6)fcFlorida Statutes, does not specifically require any
allegation of a new act of violence, the moving party must prove to the
trial court that a continuing fear exists and that such fear is reasonable
based on the circumstances.

(i) See alsd@siallanza v. @llanza 787 So.2d 162 (Fla. 2d DCA 2001). The
trial court erred in extending the injunction against domestic violence
against the respondent because the petitioner has not established
sufficient facts. The statutory definition of domestic violence reggii
some showing of violence or a threat of violence. General harassment
does not constitute domestic violence under the statute. Here, the
petitioner never alleged any further actual violence or threats of
violence, nor showed any fear of domestic viale. Rather, they reflect
that she is upset by the respondéidealings with their children and that
she believes that he is using the children to harass her.

(iii) See alsanfra Spiegal v. Haas

b. Court may consider the circumstances leading to the imposdfdhe

original injunction, as well as subsequent events

() Patterson v. Simonjk’09 So.2d 189 (Fla. 3d DCA 1998).

(i) In detemining whether to extend a final injunction the court may
consider the circumstances leading to the imposition of the original
injunction, as well as subsequent events which may cause the petitioner
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to have continuing reasonable fear that violence is jikelreoccur in the

future.
c. Florida Statutes perman extension hearing to be sek parte
Ribel v. Ribel766 So.2d 1185 (Fla. 4th DCA 2000).
The trial court did not err in extending the temporanyunction for two weeks
and rescheduling the hearing by entering an order without a motion or notice of
hearing, based solely on the ex parte communication of the@vegorney with
the judge? office. The Florida Statute permits an extension heaorggtset ex
parte. The petitioner has not demonstrated how an order resetting the noticed
hearing on a petition for temporary injunction for protection presents the
possibility of any harm, let alone irreparable harm.
d. / 2 dgNDisd@etion to Extend a Fidajunctior
Miguez v. Miguez824 So.2d 258 (Fla. 3d DCA 2002).
The appellate court affirmed the trial co@tdecision granting petitioner a
second dometsc violence injunction five days before the expiration of
petitioner@ one year previous injunction. The THistrict Court of Appedield
that the seven year duration of the second injunction was not defective and
could only be challenged as an abudeliscretion. SeeGoodell v. Goodell21
So.2d. 736 (Fla. 4th DCA 1982). As there was no record of the proceeding to
determine if there had been an abuse of discretion, the court affirmed the trial
court@ decision.

3. Dissolving Injunctions
a. Either party may move to dissolve the injunctiainany time §741.30(6)¢),

Florida Statutes, Florida Family Law Rule ot&dure 12.610(c)(6).

(i) See als¢ork v. McCarrgr842 So.2d 281(Fla. 1st DCA 2003). The First
District Court of Appeakversed the trial cou® decision denying
appellan@ motion to dissolve the finahjunction against repeat violence
as either party may motion at any time to modify or dissolve an
injunction, as provided for in §784.046(7)(c), Florida Statutes. The court
held that the trial court erred in not allowing the presentation of
evidencedregarding the initial procurement of the injunction at a
hearingé

(i) Madan v. Madan729 So.2d 416 (Fla. 3d DCA 1998).

The Thirdistrict Court of Appeakversed the lower cou® denial of the
husbanda Y2 G A2y (2 injrctiod Boldighatawias T A y | §
judge must allow a respondent to present evidence of false allegations by
the petitioner at the initial injunction hearing. Pursuant to §741.30(6)(b),
Florida Statutes (now §741.30(6)(c)), either party may move at any time

to dissolve an injunctionln this case, the appellate court interpreted this
statute to permit what would appear to amount to a de novo rehearing

at any time to reopen the case with proof of falsehoods in the

petitioner@ dinitial procurement of the injunctiof
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b. Service of thenotion to dissolvenust be made on the other party to provide
notice and an opportunity to be hear&lorida Family Law Rule of Procedure
12.610(b)(2)(C).

Chanfau v. Fernandez782 So.2d 521 (Fla. 2d DCA 2001). The Séustritt

Court of Appeaheld that it was error to dismidial injunction against domestic

violence where there was no motion, notice or evidentiary hearifgy

dismissing the injunction wibut motion, notice, or evidentiary hearing, the
court failed to accord appellant due process in this magt&nyder v. Snyder

685 So0.2d 1320 (Fla. 2d DCA 1996).

c. /| 2dzNI Qa ! dzi K2 NR ( & : [handedt DS Campliarke 5 A & [ A ¢
with Counseling Subsequent to Dismissal of Petition or Domestic Violence
Injunction. Tobkin v. State777 So.2d 1160 (Fla. 4th DCA 2001).

O. CROSSOVER CABRERATED CASES

1. Chapter39 Orders Pertaininga Custody, Visitation, Etc. Take PrecedenOser
Similar Ordersan Other Civil Cases. A Couwft Competent Jurisdiction In Any
Other Civil Action May Modify Sucan Order If The Dependency Court Has
Terminated Jurisdiction.839.013(4), Florida Statutes.

2. Final Ordersand Evidence Froma Dependency Casare Admissible Ira
Subsequent Civil Cagbat Dealswith Custodyand Visitation Issues.
§39.0132(6)(BE), Florich Statutes.

3. The Provision®f Injunctions Dealingvith Custody, Visitationand Child
Support Remain In Effect Untihe Order Expiresr an Orderon Those Matters
Is Entered Ira Subsequent Civil Cas&741.30(6)(A)(34), Florida Statutes.

a. An injunctionshould not be used as a substitute order for issues which
should be addressed in dissolution of marriage or paternity proceedings.
Seeh Qb SAf & dam{ {28 R oo O0Cfl® HR 5/ ! Mo
matters may be decided in a domestic violencegaeding, better practice in
such case would be for trial court to enter temporary order, such as order
adopting general master's report, and direct parties to litigate their subsequent
custody and visitation disputes in proper paternity proceeding whedeis
SYGSNBR g2dzf R NBYIFAY Ay SFFSOG o0Se2yR| i
b. Types of Crossover Cases
Issues in Dissolution of Marriage/Domestic Violence Crossover Cases:
(i) Domestic Violence Injunctions in Disdala Cases
In a dissolution action undahapter 61, Florida Statutemjunctions for
protection against domestic violence must be issued under §741.30
Florida Statutes An injunction undeg741.30 is the exclusive remedy at
law for a domestic violence injunction.
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(a) ShawMessed v. Messed55 So.2d 776 (Fla. 5th DCA 2000). The
Fifth District Court of Appedield that the trial court erred in not
conducting an evidentiary hearing on the issuance of an injunction for
protection against domestic violence filed by the wife against the
husband, and in entering a mutual injunction in the dissolution action,
underchapter 61, Florida Statutegjthout any testimony that the
husband had committed any conduct deserving such action. In
reversing the lower cou ruling and remanding the case for further
action, the FifttDistrict Court of Appeallearly maintains thia
8741.30, Florida Statutes, is the appropriate vehicle for a domestic
violence injunction, as opposed to Chapter 61 proceedings.

(b) Campbell v. Campbeb84 So.2d 125 (Fla. 4th DCA 1991). Injunctions
against domestic violence may not be issued as partfioiah
judgment of dissolution; they must beade in a separate order.
861.052(6), Florida Statutes

(c) However, there does not appear to be any prohibition against issuing
an injunction under ferida Rule of Civil Procedute610 in a
dissolution action ithreatened behavior would not qualify for an
injunction under 8741.30, Florida Statutes. Therefore, it would seem

I ay2 O2yil Ol¢ 2NRSNJ O2dA R 0SS Aaj

not based on circumstances supporting an injunction against violence.
(i) Domestic Violence and Dissolution Case with a Foreign Order in a
Pending Action
Abuchaibe v. Abuchaih&51 So.2d 1257 (Fla. 3d DCA 2000). Husband
could not be leld in contempt of order awarding temporary child custody
to wife where husband was precluded from removing his son from
foreign country by foreign administrative and judicial orders until his
custody claim filed there was resolved.
(i) Trial Court must Makeifdings RegardingddnesticViolenceor Child
abuse in DissolutioAction when Ruling on the Issue of Primary
Residential Custody:
Collins v. Collin8873 So0.2d 1261 (Fla. 1st DZD®4). In making a ruling
on the issue of primary residential custody in the divorce action, the trial
court was required to make a finding regarding alleged domestic violence
or child abuse by husband; evidence indicated that alleged domestic
abuse appared to be serious incident involving wife making distraught
911 call to local police, and appellate review could not be meaningfully
conducted without trial court explicitly addressing allegation.
(iv) Ancillary Reliefs Limited wien Child Files @nesticViolencePetition by
and through her Mother
Rinas v. Rinag847 So.2d 555 (Fla. 5th DCA 2003).The Bifitnict Court
of Appealfound it improperfor trial court to award custody, child
support and alimony for petition@ mother and sister in a domestic
violence action where petitioner was a minor childhfijliby and through
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KSNJ Y2 (i &toist fliead. #gther was only a party to the case as
representative of the child, and the statute did not authorize awards of
custody, child support, or alimony in the absence of an action for
dissolution of marriage. Consequently, the Fiitistrict Court of Appeal
held that the trial court did not have jisdiction to award custody, child
support and alimony absent dissolution of marriage proceeding as
§741.30, Florida Statutes (1997) does not authorize such awards.

(v) Trial Court Can not Dismiss Domestic Violence Injunati@issolution
where Parties did not Move to Vacate and were not Notified the Matter
would be Considered:

Farr v. Farr840 So.2d 1166 (Fla. 2d DCA 2003). Trial court erred in
dismissing an injunction against domestic violence in the juggment
dissolving the partic@narriage where the petitioner did not move to
vacate the injunction and where the parties were not noticed that the
matter would be considered, thus failing to provide due process on the
issue. Additionally, the court strl the trial cour® order setting a
motion for a rehearing as the court had lost jurisdiction on the matter
when the wife filed an appeal.
(vi) Trial Court Can Dismiss Temporary Injunctiba Related Hearing but

the Reguirements of Due Processust be Observed:
White v. Cannon778 So.2d 467 (Fla. 3d DCA 2001). The trial court erred
in dismissing a temporary injunction for protection against domestic
violence at a hearing on husba®demergency mton for visitation by
claiming that whether or not a restraining order should or should not be
granted must be determined by the court in the par@dgsolution of
marriage. The matter may be handled by one circuit judge, §741.30,
Florida Statutes, hoewer the requirements of due process must be
observed.

(vii) Pending Dissolution Actiatoes not Prevent Court from Issuing Domestic
Violence InjunctiorfDVI)
Kniph v. Kniph777 So.2d 437 (Fla. 1st DCA 20@i¥missal of a request
for an injunction against domestic violence solely on the basis that there
was a pending divorce action between the parties is contrary to
§741.30(1)(b), Florida Statutes (1999), and constitutes error.

(viii) Judge Hearing DissolutioNBNE R AY wSIljdzZANRY 3 | dza o |

Feedn a Separately Filed DVI Case:
Belmont v. Belmont761 So.2d 406 (Fla. 2d DCA 2000). The Second
District Court of Appedield that the trial court hearing the dissolution
case ered in requiring the husband to pay attorn®@yfees incurred by the
wife in a separately filed domestic violence injunction c&se alsin
GKAA 2dzif AySsE aSOGA2Y LL®PIt ®domUZ
Proceedings.

(ix) Provisions in Chapter 8rdersTrumpConflicting Temporary Provisions
Set out in Chapter 74Florida Statuted)VI Orders:
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Cleary v. Cleary'11 So.2d 1302 (Fla. 2d DCA 199#)en parties are
involved in both an injunction and a dissolution case, matters governed
by chapter 61 are controlled by the judge hearing the dissolution case,
without regard to whether the family court action was filed before or
after the injunction cae.
c. Issues in Dependency/ Domestic Violence Crossover Cases
hLIAYA2Y FTNBY bS¢g 2Nl Qa | AIKSad / 2dzNI
A charge of child neglect may be made only where there is a link or causal

connection betweenth&r 2 G KSNRa | ff S3ISR | OGA2ya 2N

to the child. Nicholson v. Scoppett& N.Y.3d 357, (N.Y. Oct 26, 2004).
Nicholson the court specifically ruled that it violates the U.S. Constitution to
removechildren from battered mothers solely or primarily on the grounds that
there is domestic violence in the home, to charge those battered mothers with
OKAfR yS3tSOGz YR G2 YIFIN)Y OFasa | 3ra
Register of Child Abusend Maltreatment.
d. Florida Case Law:
(i) Sufficient Evidence to Adjudicate Child As Dependent:
(a) D.R. v. Department of Children and FamjI&38 So.2d 254 (Fla. 3d
DCA 2005). The ThiRstrictCourt of AppeaCourt of Appeal upheld

GKS GNRIFE O2dzNIiQa | R2dzZRAOFGAz2y 21

mother based on finding that domestic violence in the house
adversely affected the child even though there was insufficient
evidence to conclude thehild witnessed the physical altercations
between both parents.

(b) T.R. v. Dept. of Children and Famili&84 So.2d 1278 (Fla. 5th DCA
2004). The 5tiDistrict Court of Appedl T FA N SR GKS
NHz Ay3 GKFG SOGARSYOS asnddgiltiEnS R
as dependents based upon the children being aware of an act of
domestic violence. The children had been aroused from sleep by the
screams of their father and his girlfriend who was yelling for the
father to keep the knife away from her atige baby.

(c) W.V. v. Department of Children and Famili@40 So.2d 430 (Fla. 5th
DCA 2003). Competent substantial evidence supported conclusion
that there was a pattern of domestic violence in presence of child,
warranting finding of abuse.

(d) D.W.G. v. Depément of Children and Familie833 So.2d 238 (Fla.
4th DCA 2002). Dependency adjudication affirmed based on a
holding that it is not necessary for a child to witness violence in order
to be harmed by it as children may be affected and aware that the
violence is occurring without actually having to see it occur. This rule
of law is to be considered in determining whether visitation or
custody is appropriate where domestic violence is committed against
a parent.
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