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INTRODUCTION 
 

 
Education enhances the knowledge and skills of the judiciary and therefore contributes 

to the administration of justice.  To further assist in the administration of justice, the Office of 
the State Courts Administrator (OSCA), Office of Court Improvement (OCI), developed CƭƻǊƛŘŀΩǎ 
domestic violence benchbook in 2005 to address the highly litigated legal issues in domestic 
violence cases. OSCA created and continues to update the benchbook in order to assist both 
new and experienced judges in Florida who are assigned to hear domestic violence cases.   

 
The benchbook features : 

¶ Chapter 741 Flow Chart 

¶ Checklists for Domestic, Sexual and Repeat Violence 

¶ Domestic Violence Colloquy 

¶ Domestic Violence Legal Outline 

¶ Best Practice Model on Child Support in Domestic Violence Cases 

¶ Summary of 2008 Legislative Session 

¶ Comparison of Chapter 741 and 39 Injunctions 

¶ Domestic Violence Related Articles and Publications 
 
Applicable federal law and critical case law are also included.  The information 

contained in the benchbook focuses primarily on civil domestic violence proceedings; however, 
its Domestic Violence Legal Outline includes informative sections that address evidence and 
violence issues in criminal proceedings.  Due to the length of the legal outline, a separate table 
of contents is included for that section.   

 
Our office intends to update and supplement the benchbook periodically.  Accordingly, 

we invite suggestions for future publication and ways this publication can be made more useful 
to judges hearing domestic violence cases.  Please provide comments and suggestions to: 
Kathleen Tailer, Office of Court Improvement, Supreme Court Building, 500 South Duval Street, 
Tallahassee, Florida, 32399-1900. You may also send comments and suggestions via email:  
tailerk@flcourts.org, or phone: 850/414.1507. 

 
Upon request by a qualified individual with a disability, this document will be made 

available in alternate formats.  To order this document in an alternate format, please contact 
Office of Court Improvement, Supreme Court Building, 500 South Duval Street, Tallahassee, 
Florida, 32399-1900. Phone: 850/414.1507. 

mailto:tailerk@flcourts.org
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CHAPTER  741 INJUNCTION FLOW CHART

Petitioner
Completes, files petition with clerk or designee

Petition 741.30(1), F.S.1

and Supporting Documents2 reviewed by 
Judge, ex parte issues order 

741.30(4), F.S. earliest time possible

Injunction Denied3

- written reasons required
741.30(5)(b), F.S.

Temporary 
Injunction Issued

Return Hearing Set

Return Hearing Set
Injunction Denied - only ground 

for denial no appearance of 
imminent & present danger

741.30(5)(6), F.S.

Hearing
741.30(5)(c), F.S. 

Return Hearing within 
15 days of filing petition

Final Injunction Issued
741.30 (6)(a - c), F.S.

Provisions
Injunction set until 

specified date or until 
further order of the court

Final 
Injunction 

Denied

Service on Respondent 
741.30(8)(a)1, F.S. 

Temporary Injunction/
Hearing Extended
741.30 (5)(c), F.S.

Motions for 
Modification/Dissolution

741.30(6)(c), F.S.
741.30(10), F.S.

Alleged Violation
741.30(9)(a), F.S.

Yes

Service on respondent
741.30(8)(c), F.S.

No

1 Statutory citations are from the 2007 statutes
2 Supporting Documents - UCCJEA, Financial Affidavit, Confidential Address, Child Support    
  Guidelines Worksheet
3 Petitioner may refile/submit supplemental affidavit
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THE PETITIONER MUST BE A VICTIM OF DOMESTIC VIOLENCE 
OR IN IMMINENT DANGER OF BECOMING A VICTIM OF 

DOMESTIC VIOLENCE. 
§741.30(1)(a), Florida Statutes. 

 
Domestic violence includes: 
assault, aggravated assault, battery, aggravated battery, sexual assault, sexual battery, stalking, 
aggravated stalking, kidnapping, false imprisonment, or any other criminal offense resulting in 
physical injury or death to one family or household member by another family or household 
member.  §741.28(2), Florida Statutes. 

 

Whether the respondent engaged in any other behavior or conduct 
that leads the petitioner to have reasonable cause to believe that he 
or she is in imminent danger of becoming a victim of domestic 
violence.  §741.30(6)(b), Florida Statutes. 

 
In determining whether petitioner has άreasonable cause to believe he or she is in imminent 
danger of becoming a victim of domestic violenceέ, the court must consider all relevant factors 
alleged in the petition for injunction for protection against domestic violence, including, but not 
limited to: 

¶ The history between the petitioner and the respondent, including threats, harassment, 
stalking, and physical abuse. 

¶ Whether the respondent has attempted to harm the petitioner or family members or 
individuals closely associated with the petitioner. 

¶ ²ƘŜǘƘŜǊ ǘƘŜ ǊŜǎǇƻƴŘŜƴǘ Ƙŀǎ ǘƘǊŜŀǘŜƴŜŘ ǘƻ ŎƻƴŎŜŀƭΣ ƪƛŘƴŀǇΣ ƻǊ ƘŀǊƳ ǘƘŜ ǇŜǘƛǘƛƻƴŜǊΩǎ ŎƘƛƭŘ 
or children. 

¶ Whether the respondent has used, or has threatened to use, against the petitioner any 
weapons such as guns or knives. 

¶ Whether the respondent has intentionally injured or killed a family pet. 

¶ Whether the respondent has physically restrained the petitioner from leaving the home 
or calling law enforcement. 

¶ Whether the respondent has a criminal history involving violence or the threat of 
violence. 

¶ The existence of a verifiable order of protection issued previously or from another 
jurisdiction. 

¶ Whether the respondent has destroyed personal property, including, but not limited to, 
telephones or other communication equipment, clothing, or other items belonging to the 
petitioner.



 

 

 

 

FLORIDA INJUNCTION FOR PROTECTION 
AGAINST DOMESTIC VIOLENCE 

TABLE OF CONTENTS 
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Stage ...................................................................................................................... 5 
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DOMESTIC VIOLENCE INJUNCTION CASE PROCESS AND 

THE ISSUES ASSOCIATED WITH EACH STAGE 
(Note:  Stages refer to court process; issues are things which the judiciary should consider) 

 
 

 

Stages Issues 
First:  
Petition filed for protection from 
domestic violence 

¶ Access to court/courthouse 

¶ Employment, children, 
transportation, office hours 

¶ Completion of forms ς usually pro  
se 
o Lengthy, confusing forms 
o Language/literacy 
o Denial/minimization of abuse as 

survival strategy 
o Emotional upset/agitation 

Second:  
Court issues ex parte order granting 
or denying temporary injunction; 
return hearing set 

¶ Increased danger 

¶ Safety of persons and pets 

¶ If temporary injunction issued 
respondent is served with 
injunction and notice of hearing ς 
often, a very angry reaction 

¶ Most dangerous time for 
petitioners/victims ς separating or 
attempting to separate from 
partner 

¶ Especially dangerous if court has 
scheduled a hearing without issuing 
a temporary injunction 
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Third: 
Court holds return hearing to  
determine whether final injunction 
will be granted 

 

¶ Access to court/courthouse 

¶ Employment, children, 
transportation 

¶ Safety of persons and pets 

¶ Threats, violence to coerce 
petitioner to drop case 

¶ Courthouse/courtroom safety 
issues 

¶ wŜǎǇƻƴŘŜƴǘΩǎ ŀŎŎŜǎǎ ǘƻ Ŏhildren 
through shared custody  

¶ Unsupervised visitation 

¶ Firearms issues 

¶ Family support 

¶ Custody and visitation provisions 

¶ Child support/alimony 

¶ Counseling, other services for 
victim and children (not part of 
injunction order) 

Fourth:  
Enforcement of  compliance with 
terms of injunction 

¶ Safety 

¶ No contact 

¶ No violence 

¶ Firearms surrender 

¶ Treatment/family support 

¶ BIP/other treatment for respondent 

¶ Custody and visitation provisions 

¶ Child support/alimony 

¶ Fear ς who is responsible for 
tracking and enforcing compliance? 
(Often, it turns out to be the 
petitioner) 
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POSSIBLE WARNING SIGNS OF DOMESTIC VIOLENCE 

RespondentΩǎ:  

¶ Prior violence 

¶ Psychological factors ς acute depression, psychiatric history, extreme isolation, lack of 
support systems 

¶ Increase in frequency and escalation in severity of violence 

¶ Preoccupation, obsession, possessive with the victim 

¶ Threats, fantasies, or attempts to kill or harm self or others 

¶ Prior criminal behavior or injunctions 

¶ Weapons owned by respondent, threats to use weapons, or recent purchases of weapons 

¶ Substance abuse  

¶ Choking, strangling 

¶ Child abuse 

¶ Stalking 

¶ Animal abuse 
 

CONSEQUENCES FOR RESPONDENT ONCE A FINAL INJUNCTION 
FOR PROTECTION AGAINST DOMESTIC VIOLENCE IS ENTERED 

¶ Injunction may require limited visitation with children, supervised visitation, the respondent 
to leave the residence, and/or pay support for minor children and/or petitioner. 

¶ Under both state and federal law the respondent is prohibited from possessing firearms and 
ammunition. 

¶ Law enforcement officers or anyone employed in a position that requires the use of weapons 
may be affected.  

¶ wŜǎǇƻƴŘŜƴǘΩǎ ŎǳǊǊŜƴǘ ŜƳǇƭƻȅƳŜƴǘ ǎǘŀǘǳǎ ƻǊ ŜƳǇƭƻȅƳŜƴǘ ŀǇǇƭƛŎŀǘƛƻƴǎ Ƴŀȅ ōŜ ŀŦŦŜŎǘŜŘΦ 

¶ Professional licenses may be affected. 

¶ Entry into the military may be affected.  

¶ Admission to schools, colleges, and universities may be affected. 

¶ Violation of a final iƴƧǳƴŎǘƛƻƴ Ƴŀȅ ŀŦŦŜŎǘ ŀ ǊŜǎƛŘŜƴǘ ŀƭƛŜƴΩǎ ŀǇǇƭƛŎŀǘƛƻƴ ŦƻǊ ŎƛǘƛȊŜƴǎƘƛǇΣ ŀƴŘ 
may result in deportation if respondent is not a citizen. 

¶ Final injunctions are enforceable in all fifty states, under the Full Faith and Credit Clause. 

¶ Violation of a final injunction may result in arrest and charge of a first degree misdemeanor 
for each violation with a maximum sentence of one year under Florida law.   

¶ If the respondent stalks the petitioner who has an injunction against him/her, the 
respondent may be charged with a second degree felony.
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PROTOCOL FOR DOMESTIC VIOLENCE INJUNCTION HEARINGS  

DO: 
 

 Use a courtroom rather than chambers for domestic violence injunction hearings and do 
have law enforcement officers present. 

 
 Physically separate the petitioners and respondents in the waiting area and in the 

courtroom to ensure that there is no communication between them. 
 

 Have the petitioners leave the courtroom before the respondents in order to lessen the risk 
of post-hearing danger. 
 

 Use the services of a victim advocate in the courtroom. 
 

 Timely grant temporary child support and award ancillary relief where it is appropriate. 
 

 Carefully address visitation issues, keeping in mind safety of the parties and the 
 children. 

 
 Use the services of any available supervised visitation center when ordering that visitation 

must be supervised. 
 

 Exercise your powers of civil contempt and indirect criminal contempt to enforce the 
domestic violence injunction. 

 
 Let parties know that child support and visitation is temporary because it will terminate 

when the final injunction ends or when ordered in a related civil case. If they want request 
permanent child support and/or visitation they may file a different civil case/cause of action.  
 

DO NOT: 
 

Å Issue mutual injunctions. 
 

Å Order the petitioner to attend a batterer intervention program. 
 

Å Substitute an anger control program for a statutorily required certified batterer intervention 
program. 
 

Å Fail to order a respondent to complete a batterer intervention program merely because the 
respondent has a job which requires out-of-town work or long hours. 
 

Å Refer any case to mediation if there is a significant history of domestic violence between the 
parties which would compromise the mediation process. 
 

Å Award child custody, child support, or visitation rights to anyone who is not a legal parent,  
an adoptive parent, or  a guardian by court order of a minor child or children. 
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DOMESTIC VIOLENCE CHECKLIST 
 

STANDING 

 
Ǐ Petitioner and respondent must be family or household members.  §741.30(1)(e), 

Florida Statutes. 
Á άCŀƳƛƭȅ ƻǊ ƘƻǳǎŜƘƻƭŘ ƳŜƳōŜǊέ ƳŜŀƴǎ spouses, former spouses, persons related 

by blood or marriage, persons who are presently living together as if a family or 
who have lived together in the past as if a family and persons who are parents of 
a child together regardless of whether or not they have been married or lived 
together.  §741.28(3), Florida Statutes. 

Á With the exception of persons who have a child in common, the family or 
household members must be currently residing together or have in the past 
resided together in the same single dwelling unit.  §741.28(3), Florida Statutes. 

Á ! ƳƛƴƻǊ ŎƘƛƭŘ Ŏŀƴ ŦƛƭŜ ōȅ ŀƴŘ ǘƘǊƻǳƎƘ ŀ ǇŀǊŜƴǘ ŀǎ άƴŜȄǘ ōŜǎǘ ŦǊƛŜƴŘΦέ   
 

Ǐ There is no minimum residency requirement.  A petition may be filed in the circuit 
where the petitioner currently or temporarily resides, where the respondent resides, or 
where the domestic violence occurred.  §741.30(1)(j), Florida Statutes. 

 
Ǐ Petitioner must be a victim of domestic violence or in imminent danger of becoming a 

victim.  §741.30(1)(a), Florida Statutes. 
Á Domestic violence includes:  assault, aggravated assault, battery, aggravated 

battery, sexual assault, sexual battery, stalking, aggravated stalking, kidnapping, 
false imprisonment, or any other criminal offense resulting in physical injury or 
death to one family or household member by another family or household 
member.  §741.28(2), Florida Statutes. 

Á In determining whether petitioner has reasonable cause to believe he or she is in 
imminent danger of becoming a victim of domestic violence, the court must 
consider all relevant factors alleged in the petition for injunction for protection 
against domestic violence, including, but not limited to: 

- The history between the petitioner and the respondent, including threats, 
harassment, stalking, and physical abuse. 

- Whether the respondent has attempted to harm the petitioner or family 
members or individuals closely associated with the petitioner. 

- Whether the respondent has threatened to conceal, kidnap, or harm the 
ǇŜǘƛǘƛƻƴŜǊΩǎ ŎƘƛƭŘ ƻǊ ŎƘƛƭŘǊŜƴΦ 

- Whether the respondent has used, or has threatened to use, against the 
petitioner any weapons such as guns or knives. 

- Whether the respondent has intentionally injured or killed a family pet. 
- Whether the respondent has physically restrained the petitioner from 

leaving the home or calling law enforcement. 
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- Whether the respondent has a criminal history involving violence or the 
threat of violence. 

- The existence of a verifiable order of protection issued previously or from 
another jurisdiction. 

- Whether the respondent has destroyed personal property, including, but 
not limited to, telephones or other communication equipment, clothing, or 
other items belonging to the petitioner. 

- Whether the respondent engaged in any other behavior or conduct that 
leads the petitioner to have reasonable cause to believe that he or she is in 
imminent danger of becoming a victim of domestic violence.  
§741.30(6)(b), Florida Statutes. 

 
Ǐ No bond shall be required for entry of an injunction.  §741.30(2)(b), Florida Statutes. 

 

EX PARTE (TEMPORARY) INJUNCTIONS 

 
Ǐ Determine whether it appears to the court that an immediate and present danger of 

domestic violence exists. §741.30(5)(a), Florida Statutes. 
Á The court can only consider the verified pleadings or affidavits unless respondent 

appears at the hearing or has received reasonable notice of the hearing.  
§741.30(5)(b), Florida Statutes. 

 
Ǐ If the ex parte (temporary) injunction is denied: 

Á If the court finds no basis for the issuance of an injunction, the petition may be 
denied without a return hearing; however, a denial of a petition for an ex parte 
(temporary) injunction shall be by written order noting the legal grounds for 
denial.  §741.30(5)(b), Florida Statutes. 

Á When the only ground for denial is no appearance of an immediate and present 
danger of domestic violence, the petition for ex parte (temporary) injunction 
may be denied but the court shall set a full hearing on the petition for injunction 
with notice at the earliest possible time.  §741.30(5)(b), Florida Statutes. 
 

Ǐ If the ex parte (temporary) injunction is granted: 
Á Any such temporary injunction shall be effective for a fixed period not to exceed 

15 days.  §741.30(5)(c), Florida Statutes. 
Á A full hearing shall be set for a date no later than the date when the temporary 

injunction ceases to be effective. §741.30(5)(c), Florida Statutes. 
Á The court may grant a continuance of the hearing before or during a hearing for 

good cause shown by either party, which shall include a continuance to obtain 
service of process. §741.30(5)(c), Florida Statutes. 

Á Any injunction shall be extended if necessary to remain in full force and effect 
during any period of continuance.  §741.30(5)(c), Florida Statutes. 
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POSSIBLE RELIEF WITH EX PARTE (TEMPORARY) INJUNCTIONS 

 
Ǐ Restrain respondent from committing any acts of domestic violence against petitioner 

ƻǊ ŀƴȅ ƳŜƳōŜǊ ƻŦ ǇŜǘƛǘƛƻƴŜǊΩǎ ŦŀƳƛƭȅ ƻǊ ƘƻǳǎŜƘƻƭŘ ƳŜƳōŜǊǎΦ  ϠтпмΦолόрύόŀύ(1), Florida 
Statutes. 

 
Ǐ wŜǎǘǊŀƛƴ ǊŜǎǇƻƴŘŜƴǘ ŦǊƻƳ ŎƻƴǘŀŎǘ ǿƛǘƘ ǇŜǘƛǘƛƻƴŜǊ ƻǊ ŀƴȅ ƳŜƳōŜǊ ƻŦ ǇŜǘƛǘƛƻƴŜǊΩǎ 

immediate family or household.  Florida Supreme Court Approved Family Law Forms 
12.980(c)(1) and (c)(2). 

 
Ǐ Award petitioner temporary exclusive use and occupancy of the dwelling that the 

parties share or excluding the respondent from the residence of the petitioner.   
§741.30(5)(a)2, Florida Statutes. 

 
Ǐ Exclude ǊŜǎǇƻƴŘŜƴǘ ŦǊƻƳ ǇŜǘƛǘƛƻƴŜǊΩǎ ǇƭŀŎŜ ƻŦ ŜƳǇƭƻȅƳŜƴǘ ƻǊ ǎŎƘƻƻƭΦ  CƭƻǊƛŘŀ {ǳǇǊŜƳŜ 

Court Approved Family Law Forms 12.980(c)(1) and (c)(2). 
 

Ǐ Exclude respondent from places frequented regularly by petitioner and/or any named 
family or household member of petitioner.  Florida Supreme Court Approved Family Law 
Forms 12.980(c)(1) and (c)(2). 

 
Ǐ Award temporary custody of a minor child or children of the parties on the same basis 

as provided in §61.13.  §741.30(5)(a)(3), Florida Statutes.  A UCCJEA form must be filed 
by petitioner if seeking such relief. §741.30(3)(d), Florida Statutes. 

 
Ǐ Order respondent to surrender any firearms and ammunition in his or her possession to 

ǘƘŜ ǎǇŜŎƛŦƛŜŘ ǎƘŜǊƛŦŦΩǎ ƻŦŦƛŎŜ ǇŜƴŘƛƴƎ ŦǳǊǘƘŜǊ ƻǊŘŜǊ ƻŦ ǘƘŜ ŎƻǳǊǘΦ  CƭƻǊƛŘŀ {ǳǇǊŜƳŜ /ƻǳǊǘ 
Approved Family Law Form 12.980(c)(2). 

 
Ǐ Order such other relief as the court deems necessary for the protection of a victim of 

domestic violence, including injunctions or directives to law enforcement agencies as 
provided in this section.  §741.30(6)(a)(7), Florida Statutes. 

 

FINAL INJUNCTIONS 

 
Ǐ ¢ƘŜ ŎƻǳǊǘ ǎƘŀƭƭ ŀƭƭƻǿ ŀƴ ŀŘǾƻŎŀǘŜ ŦǊƻƳ ŀ ǎǘŀǘŜ ŀǘǘƻǊƴŜȅΩǎ ƻŦŦƛŎŜΣ ŀƴ ŀŘǾƻŎŀǘŜ ŦǊƻƳ ŀ ƭŀǿ 

enforcement agency, or an advocate from a certified domestic violence center who is 
registered under §39.905, Florida Statutes, to be present with the petitioner or 
respondent during any court proceedings or hearings related to the injunction for 
protection, provided the petitioner or respondent has made such a request and the 
advocate is able to be present. §741.30(7), Florida Statutes. 
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Ǐ All proceedings shall be recorded.  Recording may be by electronic means as provided 
by the Rules of Judicial Administration.  §741.30(6)(h), Florida Statutes. 

 
Ǐ Upon notice and hearing, when it appears to the court that the petitioner is a victim of 

domestic violence or has reasonable cause to believe he or she is in imminent danger 
of becoming a victim, the court may grant such relief as the court deems proper.  
§741.30(6)(a), Florida Statutes. 

 
Ǐ The final judgment of injunction for protection against domestic violence may: 

Á ōŜ ŜŦŦŜŎǘƛǾŜ ƛƴŘŜŦƛƴƛǘŜƭȅΤ ǳƴǘƛƭ ƳƻŘƛŦƛŜŘ ƻǊ ŘƛǎǎƻƭǾŜŘ ōȅ ǘƘŜ ƧǳŘƎŜ ŀǘ ŜƛǘƘŜǊ ǇŀǊǘȅΩǎ 
request, upon notice and hearing; or 

Á ŜȄǇƛǊŜ ƻƴ ŀ ŘŀǘŜ ŎŜǊǘŀƛƴ ŀǘ ǘƘŜ ƧǳŘƎŜΩǎ ŘƛǎŎǊŜǘƛƻƴΦ ϠтпмΦолόрύόŎύΣ Florida Statutes, 
Florida Supreme Court Approved Family Law Form 12.980(e). 

 
Ǐ The final injunction order must include the statement that the respondent (unless 

respondent is a law enforcement officer defined in §943.10, Florida Statutes, holding an 
active certification) may not have in his or her care, custody, possession or control any 
firearm or ammunition.  §741.30(6)(g), §790.233(1), Florida Statutes. 

 

POSSIBLE RELIEF WITH FINAL INJUNCTIONS 

 
Ǐ In addition to the types of possible relief listed in the ex parte temporary injunction 

section, the court may also: 
Á Establish temporary support for a minor child or children.   
Á The temporary support, custody and or visitation provisions that are established 

in a permanent domestic violence injunction remain in effect until the order 
expires or an order, which addresses support, custody and or visitation, is 
entered in a pending or subsequent civil action.  §741.30(6)(a)(3-4), Florida 
Statutes. 

Á Refer the petitioner to a certified domestic violence center.  The court must 
provide the petitioner with a list of certified domestic violence centers in the 
circuit.  §741.30(6)(a)(6), Florida Statutes. 

Á Order counseling for any minor children and order any other provisions relating 
to minor children.  Florida Supreme Court Approved Family Law Form 
12.980(d)(1), Florida Statutes. 

Á Order a substance abuse and/or mental health evaluation for the respondent 
and order the respondent to attend any treatment recommended by the 
evaluation(s). §741.30(6)(a)(5), Florida Statutes. 

Á Order the respondent to enroll and complete a certified batterer intervention 
program.  It is mandatory that such programs be certified under §741.32, Florida 
Statutes.  If the court orders the respondent to this type of program the court 
must provide the respondent with a list of all certified batterer intervention 
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programs and all programs that have submitted an application to DCF to become 
certified.  §741.30(6)(a)(5), Florida Statutes. 

Á Unless the court makes written factual findings in its judgment or order which 
are based on substantial evidence, stating why batterer intervention programs 
would be inappropriate, the court shall order the respondent to attend a 
batterer intervention program if: 

1. It finds that the respondent willfully violated the ex parte injunction; 
2. The respondent, in this state or any other state, has been convicted of, 

had adjudication withheld on, or pled nolo contendere to a crime 
involving violence or a threat of violence; or 

3. At any time in the past in this state or another state, an injunction has 
been entered against the respondent after a hearing with notice.  
§741.30(6)(e), Florida Statutes. 

Á Establish type of contact/visitation with minor child(ren) the noncustodial parent 
may have.  Florida Supreme Court Approved Family Law Form 12.980(d)(1). 

Á Establish temporary alimony.  Florida Supreme Court Approved Family Law 
Forms 12.980(d)(1) and (2). 

 
 

REQUIREMENTS FOR WRITTEN ORDERS ς TEMPORARY & FINAL 

 
Ǐ A judgment should indicate on its face that: 

Á The injunction is valid and enforceable in all counties in Florida.  
§741.30(6)(d)(1), Florida Statutes. 

Á Law enforcement officers may use their arrest powers pursuant to §901.15(6), 
Florida Statutes, to enforce the terms of injunction. §741.30(6)(d)(2), Florida 
Statutes. 

Á The court had jurisdiction over the parties and matter. 
Á Reasonable notice and opportunity to be heard was given to respondent 

ǎǳŦŦƛŎƛŜƴǘ ǘƻ ǇǊƻǘŜŎǘ ǘƘŀǘ ǇŜǊǎƻƴΩǎ ǊƛƎƘǘ ǘƻ ŘǳŜ ǇǊƻŎŜǎǎΦ ϠтпмΦолόсύόŘύ(3), Florida 
Statutes. 

Á The date respondent was served with the temporary or final order, if obtainable.  
§741.30(6)(d)(4), Florida Statutes. 

 
Ǐ Special requirement for final injunctions: 

Á A final injunction must, on its face, indicate that it is a violation of §790.233, 
Florida Statutes, and a first degree misdemeanor, for respondent to have in his 
or her care, custody, possession, or control any firearm or ammunition. 
§741.30(6)(g), Florida Statutes. 
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ENFORCEMENT 

 
Ǐ It is the intent of the Legislature that domestic violence be treated as a criminal act 

rather than a private matter.  Consequently, criminal prosecution shall be the favored 
method of enforcing compliance with injunctions. §741.2901(2), Florida Statutes. 

 
Ǐ The Florida Department of Law Enforcement has established and maintains a Domestic, 

Dating, Sexual and Repeat Violence Injunction Statewide Verification System capable of 
electronically transmitting information to and between criminal justice agencies relating 
to domestic violence injunctions issued by the courts throughout the state.  The 
Department must have thŜ ǊŜǎǇƻƴŘŜƴǘΩǎ ƴŀƳŜΣ ǊŀŎŜΣ ǎŜȄΣ ŀƴŘ ŘŀǘŜ ƻŦ ōƛǊǘƘΦ 

 
Ǐ The court may enforce a violation of an injunction for protection against domestic 

violence through a civil or criminal contempt proceeding, or the state attorney may 
prosecute it as a criminal violation under §741.31, Florida Statutes.  The court may 
ŜƴŦƻǊŎŜ ǘƘŜ ǊŜǎǇƻƴŘŜƴǘΩǎ ŎƻƳǇƭƛŀƴŎŜ ǿƛǘƘ ǘƘŜ ƛƴƧǳƴŎǘƛƻƴ ǘƘǊƻǳƎƘ ŀƴȅ ŀǇǇǊƻǇǊƛŀǘŜ ŎƛǾƛƭ 
and criminal remedies, including but not limited to, a monetary assessment or fine.  
§741.30(9)(a), Florida Statutes.   
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DOMESTIC VIOLENCE COLLOQUY 

 

Today we are holding final full evidentiary hearings on injunctions for domestic, repeat, 
sexual, and dating violence.  The purpose of these hearings is to determine whether any 
temporary injunctions should be extended, any final injunctions should be entered, or any 
cases should be dismissed.  If a final injunction is issued, please read it carefully and become 
familiar with its terms, conditions, and duration. 

 
It is possible that some of you in attendance today have been arrested or charged with a 

crime arising out of the same incident(s) which is the basis for this injunction.  As required by 
law, this hearing is being recorded. If you are facing criminal charges you have the right to 
remain silent because anything you say can be used against you in your criminal case. 

 
If you have been arrested or charged with assault or battery on a victim, your release 

ŎƻƴŘƛǘƛƻƴǎ ǇǊƻōŀōƭȅ ƛƴŎƭǳŘŜ ŀ ǇǊƻǾƛǎƛƻƴ ƻŦ άbh /hb¢!/¢έ ǿƛǘƘ ǘhe victim, who may also be the 
petitioner in this injunction. This injunction hearing is a civil matter, separate from the criminal 
one, and regardless of whether or not a final injunction is issued or dismissed here today, THE 
CONDITIONS OF RELEASE  INCLUDING ANY STAY AWAY ORDERS IN YOUR CRIMINAL CASE ARE 
NOT CHANGED, NOR ARE THE CRIMINAL CHARGES DISMISSED OR DROPPED. THAT CAN ONLY 
BE DONE BY THE JUDGE IN THE CRIMINAL CASE.  Please make certain you understand all of the 
conditions of your release in the criminal case because a violation of the no contact 
provision/stay away order could result in your arrest for a first degree misdemeanor without 
bond,  ǇǳƴƛǎƘŀōƭŜ ōȅ ƻƴŜ ȅŜŀǊ ƛƴ ƧŀƛƭΣ ƻǊ ƻƴŜ ȅŜŀǊΩǎ ǇǊƻōŀǘƛƻƴ ŀƴŘκƻǊ ŀ ϷмΣлллΦлл fine. 

 
When your case is called, please come forward to be sworn and seated.  I will first 

determine whether the petitioner has anything to add to the allegations in the petition and if 
petitioner can establish their case by the preponderance of the evidence. If the petitioner 
cannot establish the case, or does not wish to proceed with the case, I will dismiss it without 
the need for further testimony. 

 
Petitioners are reminded that you signed your petition under penalty of perjury, and, 

therefore, can be charged with a crime if you provided untruthful answers or allegations in your 
petition.  Perjury is a third degree felony punishable by up to 5 years in the state prison. All 
testimony taken today, including witness testimony will also be taken under oath. 

 
If the case goes forward, the respondent will then be allowed the opportunity to fully 

respond to the testimony and evidence presented. Each party will be allowed to call any 
witnesses and present any evidence they may have. 

 
If the petitioner does not appear for the scheduled hearing today, the case may be 

dismissed.  If the respondent does not appear because service of the temporary injunction was 
not obtained, we will reset the hearing for a later date.  If the respondent has been served and 
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fails to appear, the court may go forward with the hearing and a final injunction, and other 
relief may be granted. 

 
At the conclusion of your hearing, please do not leave so that you may sign for receipt of 

the orders entered in your case and copies of any necessary paperwork. 
 
Petitioners should understand that if you leave here with a final injunction and later 

decide an injunction is not what you need or want, you must file a written motion stating that 
you desire to dismiss or end the injunction.  The court may require a hearing on such a request.  
The law also allows either party to request, in writing, a hearing to modify or dismiss the 
injunction at any time after it is issued. 

 
If a final injunction is issued, respondents may be ordered to attend a batterer intervention 

program (BIP), mental health evaluation and treatment, substance abuse evaluation, parenting 
class, or other court ordered programs.  If the court orders you to one of these programs, it is not 
voluntary and cannot be ignored.  Failure to comply with the programs may result in your being 
held in contempt of court. 

 
If a final injunction is entered against you, it may be unlawful for you to possess or 

purchase a firearm, including a rifle, pistol, revolver, or ammunition pursuant to federal and 
Florida law.  If you have any questions whether these laws make it illegal for you to possess or 
purchase a firearm, you should consult an attorney. 

 
If a final injunction is entered today, petitioners should not contact respondents. 

Respondents please understand that the petitioner cannot give you permission to violate the 
injunction.  Do not be misled by thinking it is acceptable for you to talk to or visit with the 
petitioner if he or she initiates the contact.  IT IS NOT.  Unless you have in your hand a copy of 
an order dismissing the injunction which is signed by a judge, you are still required to abide by 
the injunction.  If you violate the terms of the injunction, you are subject to arrest and may be 
ŎƘŀǊƎŜŘ ǿƛǘƘ ŀ ŎǊƛƳŜ ƪƴƻǿƴ ŀǎ ά±ƛƻƭŀǘƛƻƴ ƻŦ ŀƴ LƴƧǳƴŎǘƛƻƴΣέ ǿƘƛŎƘ ƛǎ ŀ ŦƛǊǎǘ ŘŜƎǊŜŜ 
misdemeanor punishable by up to one year in jail, and/or a $1,000 fine, in addition to possible 
civil penalties. Also, if you follow or harass the petitioner, you may be arrested for aggravated 
stalking, a felony punishable by up to five years in prison. 

 
If you have any questions feel free to ask. Please come forward when your names are 

called.  Thank you.
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BEST PRACTICE MODEL ON CHILD SUPPORT IN 
DOMESTIC VIOLENCE CASES 

 

Introduction 
 

As petitioners seek safety for themselves and their children, financial needs are also a 
concern.  At the same time, petitioners sometimes fear that seeking temporary child support 
will alert the respondent to their address, require physical contact during courtroom 
proceedings, revive efforts for visitation or child custody, or anger the respondent further.  
Therefore, while petitioners are aware that child support will help with the care of their 
children, they are also wary that it may compromise their safety. 

 
This best practices model serves as suggested guidelines for how child support should be 

handled in domestic violence cases.  Its purpose is to provide guidance on issues related to 
temporary child support in domestic violence injunction proceedings so petitioners may pursue 
child support safely and knowledgably.   

 
The Intake Process 

 
Make sure the petitioner understands all parts of the Petition for Injunction for Protection 

Against Domestic Violence.  In particular, make sure that the petitioner is aware that he or she 
may seek temporary child support from the respondent if the respondent is the legal parent, 
adoptive parent, or guardian by court order of a minor child or children. See §§741.30(6)(a)(4), 
61.13(1)(a), 39.402(11)(a), Florida Statutes; Florida Family Law Rules of Procedure Form 

12.980(a), section VI(3). 
 

1. Find out whether paternity has ever been established and if the petitioner is already 
receiving child support in another case.  Also ask whether the mother was legally 
married to a man who is not the other party in the current case when the child(ren) was 
conceived or born.  If paternity has never been established, inform the petitioner that 
initiating a paternity case is one way to have child support established on a permanent 
basis.      

 
2. If the petitioner fears disclosing his or her address in Section I of the Petition for 

Injunction for Protection against Domestic Violence, make sure that the petitioner is 
aware that he or she can keep this information confidential.  If desired, have the 
petitioner wǊƛǘŜ άŎƻƴŦƛŘŜƴǘƛŀƭέ ƛƴ ǘƘŜ ǎǇŀŎŜǎ ǇǊƻǾƛŘŜŘ ƛƴ {ŜŎǘƛƻƴ LΣ ƴǳƳōŜǊ м ŀƴŘ ǘƘŜƴ 
have the petitioner complete and file the Florida Supreme Court Approved Form 
мнΦфулόƘύΣ tŜǘƛǘƛƻƴŜǊΩǎ wŜǉǳŜǎǘ ŦƻǊ /ƻƴŦƛŘŜƴǘƛŀƭ CƛƭƛƴƎ ƻŦ !ŘŘǊŜǎǎΦ 

 
3. If the petitioner wishes to seek child support, make sure that Section VI is filled out 

completely and accurately.  In addition, make sure that the petitioner also completes: 
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a) Family Law Financial Affidavit, Florida Family Law Rules of Procedure Form 

12.902(b) or (c); 
 

b) Uniform Child Custody Jurisdiction and Enforcement Act (UCCJEA) Affidavit, 
Florida Supreme Court Approved Family Law Form 12.902(d); 

 
c) Child Support Guidelines Worksheet, Florida Family Law Rules of Procedure Form 

12.902(e);  
 

d) Notice of Social Security Number, Florida Supreme Court Approved Family Law 
Form 12.902(j); and 

 
e) A Notice of Related Case Form if applicable. 
 

4. In addition to the required forms, it will be helpful for the establishment of temporary 
child support if the petitioner lists such information ŀǎ ǘƘŜ ǊŜǎǇƻƴŘŜƴǘΩǎ ǇƭŀŎŜ ƻŦ 
employment along with the address, phone number, fax number, rate of pay, pay stub 
information, a W-2 form, or a recent tax return.  If the petitioner does not know this 
information but can obtain it and bring it to the hearing, advise him or her to do so. 

 
5. Prior to the return hearing, make sure to check for related cases to see if child support 

has already been established. 
 

In Court 
 

1. If the petitioner requests temporary child support in the petition, the judge must 
address it in the domestic violence hearing pursuant to §741.2902(2)(d), Florida 
Statutes, regardless of whether other paternity, divorce, or related cases are pending.  It 
is the best practice for the presiding judge to consider and order temporary child 
support at the injunction hearing to alleviate the need for the petitioner to return to 
court, prevent additional contacts between the petitioner and the respondent, and to 
ensure that temporary child support is ordered and hopefully received by the petitioner 
as soon as possible.  Victims of domestic violence are often in need of child support 
immediately as they may lose their regular means of support when they file a petition 
for an injunction.  Other family court cases may take months to resolve and in the 
meantime the children of victims of domestic violence still need to be supported.  Lastly, 
an order for temporary child support becomes ineffective upon the entry of an order 
pertaining to child support in a pending or subsequent civil case pursuant to 
§741.30(6)(a)(4), Florida Statutes, so no two orders will conflict.   

 
2. If the petitioner does not include a request for temporary child support in the Petition 

for Injunction for Protection against Domestic Violence the judge should not address 
child support unless the respondent is present and waives notice.  
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3. While the judge can always calculate temporary child support during the hearing, the 

following two options can save court time and promote accuracy: 
 
a) Financial affidavits are filled out in court or ahead of time by both parties, and 

child support is calculated on the spot by using FinPlan, Divorce Power Analyzer, 
or similar software. 

 
b) Financial affidavits are filled out in court or ahead of time by both parties, and 

the domestic violence case manager calculates the guidelines amount of child 
support manually using Form 12.902(e), Child Support Guidelines Worksheet. 

 
4. In Title IV-D cases and in all cases utilizing an income deduction order the judge shall 

order temporary child support payments to be made through the State Disbursement 
Unit pursuant to §61.181, Florida Statutes.  Income deduction orders should be used 
whenever possible, however, if payments are not being made by  an income deduction 
order, the judge shall order that temporary child support be paid through the 
depository unless both parties request and the court finds that direct payments are in 
the best interest of the child pursuant to §61.13(1)(d), Florida Statutes.  Direct payments 
to the petitioner should be avoided as this may increase the likelihood of contact 
between the petitioner and the respondent or disputes as to what was or was not 
actually paid.   

 
5. Each child support order shall provide the full name and date of birth of each minor 

child who is the subject of the child support order.  The respondent should be notified 
when his or her first payment is due and where the check should be sent.  In addition to 
the court case number, the name of the person obligated to pay, and the name of the 
person to whom the payment is being made must be included with payments.  It would 
be helpful after each hearing for the respondent to receive a paper reminding him or 
her of this information.  An example of this is: 

 
The first payment shall be due on      (date)      and is payable to the State of Florida 
Disbursement Unit, PO Box 8500 Tallahassee, FL 32314-8500.  Include the COUNTY, 
COURT CASE NUMBER, and NAME of the person to whom the payment is being 
made, and your NAME, on each payment.  No credit for payment will be given to 
you for any payment given directly to the custodial parent.   
 

6. Income Deduction Orders are the preferred method for collecting child support 
payments and should be ordered whenever possible.  The deputy clerk or other 
designee should mail or faȄ ǘƘŜ LƴŎƻƳŜ 5ŜŘǳŎǘƛƻƴ hǊŘŜǊ ǘƻ ǘƘŜ ƻōƭƛƎƻǊΩǎ ŜƳǇƭƻȅŜǊ 
within two business days.  The amount of time it takes for the obligee to receive 
payment varies greatly depending on the employer and payroll procedures, therefore, 
the judge should consider alternative payment methods for the initial payment or 
payments. 
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7. When ordering temporary child support the judge should explain the following to both 

parties: 
 
a) This is temporary child support.  The order for temporary child support will end 

when the injunction expires, or when a child support order is entered in another 
case; 

 
b) The options for securing long-term child support, such as a paternity hearing; 
 
c) ¢Ƙŀǘ ƛǘ ƛǎ ǘƘŜ ǇŜǘƛǘƛƻƴŜǊΩǎ ǊŜǎǇƻƴǎƛōƛƭƛǘȅ ǘƻ ƴƻǘƛŦȅ ǘƘŜ ŎƻǳǊǘ ƛŦ ǇŀȅƳŜƴǘǎ ŀǊŜ ƴƻǘ 

made; 
 
d) ¢ƘŜ ŎƻǳǊǘΩǎ ƻǇǘƛƻƴǎ Ŧor enforcing the child support order; and 
 
e) The responsibilities of the petitioner and respondent to notify the court if the 

award needs to be modified due to a change in circumstance.   
 

8. .ŜŦƻǊŜ ƭŜŀǾƛƴƎ ŎƻǳǊǘΣ ōƻǘƘ ǇŀǊǘƛŜǎ ǎƘƻǳƭŘ ǊŜŎŜƛǾŜ ŘƻŎǳƳŜƴǘŀǘƛƻƴ ǎƘƻǿƛƴƎ ǘƘŜ ƧǳŘƎŜΩǎ 
decision on temporary child support, and the respondent should receive information on 
how payments should be made.  If income deduction is being used, both the respondent 
and petitioner should receive information on when payment will begin and how 
payments will be made until the Income Deduction Order takes effect.  

 
Follow-Up and Compliance   
 
Follow-up and compliance with temporary child support can be done in several different ways: 
 

1. One such method is the use of a tickler system that initiates compliance checks at key 
points in time.  The tickler system should be used in the following manner: 

 
a) The system may be set up as either an automated electronic system or a manual 

case file system.  
 

b) The tickler system should alert the case manager to the timeframe or deadline 
contained in the injunction order for temporary child support payments.  

 
c) After the deadline passes, if the respondent has not produced documentation of 

payment, the case manager should alert the court and proceed according to 
circuit procedures.     

 
2. A second method is the use of compliance review hearings.  These hearings should be 

conducted in the following manner: 
 



 21  

a) An order setting review hearings for compliance with temporary child support 
and all other conditions of the injunction - such as batterers intervention 
participation - should be issued at the final hearing.  Compliance hearings should 
be set for 30 days and 60 days after issuance of the final judgment with the 
respondent being the only person required to attend.   

 
b) At the compliance hearing the respondent must provide proof and 

documentation that child support is being paid as ordered by the court and that 
he or she is complying with all the requirements of the final judgment.   

 
c) If the respondent fails to provide proof of child support payments or other 

requirements at or before the scheduled review hearings, an Order to Show 
Cause should be issued and a hearing date should be set before the court for no 
later than two weeks. 

 
d) The respondent should have the opportunity to provide proof of compliance to 

either the clerk or designee prior to the scheduled review hearing.  If proof is 
provided early, the respondent should then be excused from attending the 
hearing and should be provided with a document indicating that he or she was 
excused. 

 
e) If there is nonpayment of child support after the completion of the compliance 

review hearings, the petitioner should file a Motion for Enforcement with the 
clerk or obtain the services of the Department of Revenue Child Support 
Enforcement Unit to enforce compliance.  The petitioner should be made aware 
of this responsibility in writing by the court at the end of the final hearing. 

 
Modifications and Termination 

 
1. The petitioner or the respondent may request a modification of an injunction or a 

dismissal of an injunction using the appropriate Florida Supreme Court approved Family 
Law Form.   

 
2. If requested, domestic violence coordinators should provide information and referrals 

to both the petitioner and the respondent regarding changes to or termination of the 
injunction.   

 
3. Upon filing, the motion to modify or terminate the injunction will be sent to the signing 

judge for review and a hearing will be scheduled if necessary. 
 

When there is a modification or termination of an injunction requiring temporary child support 
ǇŀȅƳŜƴǘǎ ƳŀŘŜ ǘƻ ǘƘŜ {ǘŀǘŜ 5ƛǎōǳǊǎŜƳŜƴǘ ¦ƴƛǘΣ ǘƘŜ ŎƭŜǊƪΩǎ ƻŦŦƛŎŜ Ƴǳǎǘ ƴƻǘƛŦȅ ǘƘŜ {ǘŀǘŜ 
Disbursement Unit of the changes.  In addition, if an Income Deduction Order is facilitating 
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payment, an Order to Vacate should be sent by the clerk to the employer and the State 
Disbursement Unit when a modification or termination is entered. 
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FLORIDA FIREARMS LEGAL SUMMARY FOR DOMESTIC 
VIOLENCE CASES 

 

STATE AND FEDERAL FIREARMS LAWS 

 

Federal law:  
 18 U.S.C. §922(g)(8):  Lǘ ƛǎ ǳƴƭŀǿŦǳƭ ŦƻǊ ŀ ǇŜǊǎƻƴ ǿƘƻ Ƙŀǎ ŀ tǊƻǘŜŎǘƛƻƴ hǊŘŜǊ όCƭƻǊƛŘŀΩǎ 

Final Judgment of Injunction for Protection Against Domestic Violence meets federal 
ŘŜŦƛƴƛǘƛƻƴ ƻŦ άtǊƻǘŜŎǘƛƻƴ hǊŘŜǊέύ ƛƴ ŜŦŦŜŎǘ ŀƎŀƛƴǎǘ ƘƛƳκƘŜǊ ǘƻ ǇƻǎǎŜǎǎ ŀ ŦƛǊŜŀǊƳ ŀƴŘκƻǊ 
ammunition, ship or transport same in interstate commerce, receive any which have 
been so shipped or transported, or have seized firearms returned. The respondent 
Ƴǳǎǘ ōŜ ŀƴ άƛƴǘƛƳŀǘŜ ǇŀǊǘƴŜǊέ ŀƴŘ Ƴǳǎǘ ƘŀǾŜ ƘŀŘ ŘǳŜ ǇǊƻŎŜǎǎ όǇǊƻǇŜǊ ƴƻǘƛŎŜ ƻŦ 
hearing and opportunity to be heard).  

 

 18 U.S.C. §921(a)(32): !ƴ άƛƴǘƛƳŀǘŜ ǇŀǊǘƴŜǊέ ƛǎ ŀ ǎǇƻǳǎŜΣ ŦƻǊƳŜǊ ǎǇƻǳǎŜΣ Ŏƻ-parent, or 
individual who lives or has lived together with the victim. 

 

 18 U.S.C. §925: An official use exemption exists for law enforcement officers and 
active military, subject to a protection order, which has been interpreted by the 
.ǳǊŜŀǳ ƻŦ !ƭŎƻƘƻƭΣ ¢ƻōŀŎŎƻ ŀƴŘ CƛǊŜŀǊƳ ό!¢Cύ ǘƻ ƻƴƭȅ ŀƭƭƻǿ άƻƴ-Řǳǘȅέ ǇƻǎǎŜǎǎƛƻƴ ƻŦ 
service weapons.  

 

  18 U.S.C.§922(g)(9) ά[ŀǳǘŜƴōŜǊƎ !ƳŜƴŘƳŜƴǘέ: ! ǇŜǊǎƻƴ ŎƻƴǾƛŎǘŜŘ ƻŦ ŀ άǉǳŀƭƛŦȅƛƴƎέ 
(right to counsel, jury trial, and conviction not expunged) misdemeanor crime of 
domestic violence is permanently disqualified from possessing a firearm or 
ammunition. Defendant must be spouse, former spouse, co-parent, parent or 
guardian of victim, person who cohabits or has cohabited as spouse, parent or 
guardian, or a person similarly situated. bƻ άƻŦŦƛŎƛŀƭ ǳǎŜέ ŜȄŜƳǇǘƛƻƴ ƛǎ ŀǇǇƭƛŎŀōƭŜΦ 

 

 18 U.S.C.§921(B)(ii): The court may retain firearm prohibition in any order of 
expungement of conviction.   

 

 18 U.S.C. §924(a)(2): All federal violations are punishable by up to 10 years 
imprisonment and/or a $250,000 fine.  

  

Florida law:  
 §790.233(1), Florida Statutes, prohibits a person subject to a current final injunction 

Against Domestic Violence under §741.30 from possessing firearms or ammunition.  
 

 §790.233(3), Florida Statutes, ǇǊƻǾƛŘŜǎ ŀƴ άƻŦŦƛŎƛŀƭ ǳǎŜέ ŜȄŜƳǇǘƛƻƴ ŦƻǊ ƭŀǿ 
enforcement officers subject to an injunction, consistent with federal law, subject to 
the policy of the employing agency. 
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 §790.06(2)(l), Florida Statutes, prohibits the issuance of a license to carry a concealed 
weapon or firearm to a person subject to a current injunction for protection against 
domestic or repeat violence.  

 

 §790.06(2)(K), Florida Statutes, prohibits issuance of a license to carry a concealed 
weapon or firearm to a person who has had an adjudication withheld or sentence 
suspended for a felony or misdemeanor crime of domestic violence, and three years 
has not expired from the completion of probation or other conditions. 

 

 §790.233(2), Florida Statutes, violations constitute a first degree misdemeanor. 
 

 §790.065(2), Florida Statutes, requires FDLE to perform a records check for federal 
and state disqualifiers such as injunctions and convictions prior to authorizing the 
purchase of a firearm. 
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FLORIDA FIREARMS CHECKLIST FOR DOMESTIC 
VIOLENCE CASES 

 
State and federal laws prohibit possession of firearms and ammunition by respondents who 
have in effect or ever had a final injunction for protection against domestic violence entered 
against them.  This mandate constitutes a primary safety provision of domestic violence civil 
injunctions. The courts, law enforcement agencies, and other concerned stakeholders should 
collaborate to resolve issues and create protocols for the surrender, storage, and return of 
weapons and ammunition. 

 

SURRENDER 

 
Ǐ If a temporary injunction so provides, upon service of the injunction, respondent must 

surrender all firearms and ammunition to the police, obtain a receipt of surrender, and file 
the receipt with the court. §790.233(1), Florida Statutes, and 18 U.S.C. §922(g)(8). 

 
Ǐ If a respondent fails to appear in court after being served with a temporary injunction and 

petitioner testifies that respondent currently has a gun in his/her possession, the court may 
issue a separate order requiring the respondent to surrender the firearm/ammunition.  

 
Ǐ Firearm surrender is mandated in domestic violence cases; however, the court may order 

surrender of guns and ammunition in repeat, dating and sexual violence cases when there is 
a nexus between the firearm and the alleged violence. 

 
Ǐ Orders should specify respondent has to surrender weapons within 48 hours or provide 

an affidavit saying he or she does not have any weapons or ammunition.   
 

Ǐ Orders should note that the weapons and/or ammunition will be destroyed after 60 
days from date order is vacated or expires if not claimed by the respondent.  The 
respondent should sign a notice to this effect.   

 
Ǐ The court should specifically address firearms at the final hearing and notify the 

respondent of restrictions. 
 

Ǐ The court should inform respondents about the laws ǊŜƎŀǊŘƛƴƎ άǇƻǎǎŜǎǎƛƻƴέ ƻŦ ŀ ŦƛǊŜŀǊƳ 
ŀƴŘ άŀŎŎŜǎǎέ ǘƻ ŀ ŦƛǊŜŀǊƳ ǿƘŜn living with others who own firearms. 

 
Ǐ All respondents should complete a sworn statement of possession/surrender of firearm 

prior to commencement of final hearing attesting to whether they have in the past six 
months owned or possessed any firearms or ammunition.  
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Ǐ Respondent should be required to provide proof of surrender if a receipt was not previously 
filed with the court. 

 
Ǐ /ƻǳǊǘ Ƴŀȅ ƳŀƪŜ ŀƴ άƻƴ ǘƘŜ ǊŜŎƻǊŘέ ƛƴǉǳƛǊȅ ǘƻ ǾŜǊƛŦȅ ǿƘŜǘƘŜǊ ǊŜǎpondent surrendered the 

firearms and/or ammunition and review any supporting documentation provided by the 
respondent. 

 
Ǐ Respondent may sell or transfer all firearms and ammunition to a third party not residing 

with the respondent, provided that the third party is pre-approved by the court. A notarized 
copy of an affidavit evidencing such transfer should be filed with the court.  

 
Ǐ If respondent is not in possession of firearms and/or ammunition, no further action is 

required by the court.  
 

Ǐ If there has not been full compliance, the court may enter a separate order compelling 
respondent to comply with the surrender within 24 hours and provide proof by fax to the 
court.  If the respondent has still not complied, the court may commence indirect criminal 
contempt procedures by entering an Order to Show Cause. See Florida Rule of Criminal 
Procedure 3.840. 

 

RETURN OF FIREARMS/AMMUNITION 

 
Ǐ After entry of a final judgment after hearing, a Motion for Request of Return of Firearms 

and Other Property should be required and a hearing should be held before the court 
enters any modification.  The petitioner should have an opportunity to give testimony on 
the issue of weapons return. 

 
Ǐ When a protection order expires or is dismissed, a respondent can file for a return of 

property and attest that he/she qualifies under 18 U.S.C. §922(g) and 18 U.S.C. §922(n), and 
Florida law in that he/she:  
Á Has not been found guilty of a felony or misdemeanor crime of domestic violence, or in 

Florida, a crime involving violence; 
Á There is no final protection order in effect in Florida or any other state;  
Á No forfeiture action is pending in another court;  
Á Has never been adjudicated mentally defective or been committed to a mental 

institution;  
Á Is legally and lawfully in the United States; 
Á Has never been dishonorably discharged from the Armed Services; 
Á Has never renounced US citizenship;  
Á Is not currently under indictment for any felony; 
Á Has not been convicted of a felony or misdemeanor crime of domestic violence, or in 

Florida, a crime involving violence;  
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Á Has not been on probation or pretrial diversion, or had adjudication withheld for an act 
of domestic violence or in Florida, a crime involving violence, within the past 3 years; 
and 

Á There is no other legal impediment to his/her owning or possessing a firearm. 
 

Ǐ The petitioner should be notified that respondent has requested return of firearms and is 
allowed 15 days to file any objections. 

 
Ǐ At the expiration of 15 days, the case should be set for hearing on the request for return of 

property. The court may determine if the firearm/ammunition may be legally returned to 
the respondent by conducting an FCIC/NCIC check on the respondent and reviewing the 
sworn motion and all supporting documents prior to signing the order for return. 
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CIVIL DOMESTIC VIOLENCE/UNIFIED FAMILY COURT (UFC) 
BENCH OUTLINE: 

 

I. Be aware of all related cases involving the same family. 
 

II. Domestic violence injunctions must be issued separately but be aware of related pending 
cases in order to avoid entering orders that are inconsistent or conflict and the legal 
precedent of conflicting orders. 

 
III. .Ŝ ƳƛƴŘŦǳƭ ƻŦ ǘƘŜ ǇŜǘƛǘƛƻƴŜǊΩǎ ǊŜǉǳŜǎǘ ǘƻ ƪŜŜǇ ƘŜǊ ƻǊ Ƙƛǎ ƘƻƳŜ ŀŘŘǊŜǎǎ ŎƻƴŦƛŘŜƴǘƛŀƭ ŀƴŘ 

take steps to ensure safe keeping of confidential information in all related cases.   
 

IV. Determine if the petitioner has standing.  
 

V. Make sure the petition includes allegations which meet the definition of domestic 
violence and the appropriate burden of proof is met. 

 
VI. Apply the appropriate burden of proof. 

 
VII. Issue the ex parte order the same day the petition is filed. 

 
VIII. Grant relief in the temporary injunction as listed under §741.30(5)(a), Florida Statutes.  If 

a temporary injunction has already been entered or denied, skip to number XII below. 
 

IX. Should you deny an injunction, it shall be by written order noting the legal grounds for 
denial.  If the court finds no basis for the issuance of an injunction, the petition may be 
denied without a return hearing.  But when the only legal ground for denial is no 
appearance of an immediate and present danger of domestic violence, the petition may 
be denied but the court shall set a full hearing on the petition for injunction, no more than 
15 days from the day the petition was filed, with notice at the earliest possible time. 
 

X. Consider referring the parties to mediation, but only with the consent of the parties, and 
only in an attempt to resolve matters of use of the residence, temporary custody and 
visitation, and temporary spousal and child support.  Do not refer the parties to mediation 
if a degree of past violence, potential for future lethality, or other factors that would 
compromise the mediation exist. 

 
XI. Grant relief in a final injunction as listed under §741.30(6)(a), Florida Statutes. 

 
XII. Complete all the relevant sections of the Final Judgment Injunction for Protection Against 

Domestic Violence and sign the order at the conclusion of the hearing. 
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XIII. Provide the petitioner and respondent with copies of the order immediately upon the 
ŎƻƴŎƭǳǎƛƻƴ ƻŦ ǘƘŜ ƘŜŀǊƛƴƎΣ ƻǊ ǘƘŜ ǎƘŜǊƛŦŦΩǎ ƻŦŦƛŎŜ for service on absent respondents, as 
required by Rule 12.610. 

 
XIV. Provide litigants with a list of batterer intervention programs, which have been certified 

ōȅ CƭƻǊƛŘŀΩǎ Department of Children and Families, and information about other programs 
in which the court orders them to participate.  

 
XV. Ensure that appropriate protocols are established to monitor and enforce compliance.  

 
XVI. Injunctions are meant to be permanent unless otherwise requested by the petitioner. See 

§741.30(6)(c), Florida Statutes.  No new violence is required to extend a final injunction.  
 

XVII. Consider and follow the actions recommended by the Domestic Violence Subcommittee 
of the Steering Committee on Children and Families in the Court (FCC) and the Domestic 
Violence Strategic Planning Workgroup for entering orders and conducting hearings in 
civil domestic violence proceedings.  
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CIVIL DOMESTIC VIOLENCE/UNIFIED FAMILY COURT (UFC) 
BENCH GUIDE 

 

 

Civil domestic violence proceedings are one of the many types of family law proceedings 
ǘƘŀǘ ŀǊŜ ŜƴŎƻƳǇŀǎǎŜŘ ƛƴ ǘƘŜ CƭƻǊƛŘŀ {ǳǇǊŜƳŜ /ƻǳǊǘΩǎ ¦ƴƛŦƛŜŘ CŀƳƛƭȅ /ƻǳǊǘ ŎƻƳǇǊŜƘŜƴǎƛǾŜ 
approach to handling all cases involving the same children and family.1  The coordination of 
multiple cases involving a single family is an essential element of Unified Family Court.  It 
effectively eliminates duplicate hearings, decreases the potential for conflicting orders, creates 
opportunity for alternative dispute resolution, provides prompt linkages to services, and 
promotes more informed judicial decision making.  Judicial decisions in domestic violence 
proceedings may affect or conflict with orders entered in related cases involving the same 
family.  Judges need to know the possible impact of a domestic violence injunction on related 
cases.  The following checklist is designed to help judges coordinate domestic violence cases 
with related cases and illustrates circumstances when civil domestic violence proceedings and 
other related cases impact one another.   

 
I. Be aware of all related cases involving the same family. 

It is important to be mindful of both pending and closed cases that may contain 
judgments and orders, which impact pending cases.  The court must be aware of and 
consider any orders or judgments that affect jurisdiction, establish a precedence of 
orders, or contain potentially inconsistent rulings.  See also CƭƻǊƛŘŀΩǎ CŀƳƛƭȅ /ƻǳǊǘ ¢ƻƻƭ 
Kit: Volume I, pg. 47. 
 
When dealing with related cases, the best way to ensure consistency among orders is to 
ŀǎǎƛƎƴ ŀƭƭ ƻŦ ŀ ŦŀƳƛƭȅΩǎ ǊŜƭŀǘŜŘ ŎŀǎŜǎ ǘƻ ƻƴŜ ƧǳŘƎŜΦ  ¢Ƙƛǎ ƳŀƪŜs the judge aware of the 
ŦŀƳƛƭȅΩǎ ƛƴǘŜǊŎƻƴƴŜŎǘŜŘ ŎŀǎŜǎ ŀƴŘ Ǉǳǘǎ ǘƘŜ ƧǳŘƎŜ ƛƴ ǘƘŜ ōŜǎǘ Ǉƻǎƛǘƛƻƴ ǇƻǎǎƛōƭŜ ǘƻ 
effectively coordinate proceedings and to create consistent and meaningful orders.  See 
also CƭƻǊƛŘŀΩǎ CŀƳƛƭȅ /ƻǳǊǘ ¢ƻƻƭ YƛǘΥ ±ƻƭǳƳŜ LLΣ ǇƎΦ ммΦ 
 

II. Domestic violence orders must be issued separately; however, be aware of related 
pending cases in order to avoid entering orders that are inconsistent or conflict and the 
legal precedence of conflicting orders.  (See ǎŜŎǘƛƻƴ ά/ǊƻǎǎƻǾŜǊκwŜƭŀǘŜŘ /ŀǎŜǎέ ƛƴ ǘƘŜ 
Domestic Violence Legal Outline on page 47 of this benchbook for applicable case law).  
 
To prevent the entry of inconsistent orders, except as provided in chapter 39, Florida 
Statutes, the court must enter chapter 741, Florida Statutes, civil domestic violence 
orders separately.  The court should not include domestic violence injunctions within 
orders or final judgments in dissolution of marriage, separate maintenance, child support 
or paternity cases.   

                                                 
1
 CƻǊ ƳŀǘŜǊƛŀƭǎ ŀōƻǳǘ ¦ƴƛŦƛŜŘ CŀƳƛƭȅ /ƻǳǊǘ ǎŜŜ ǘƘŜ ǎŜŎǘƛƻƴ ǘƛǘƭŜŘ άhǘƘŜǊ Related UFC tǳōƭƛŎŀǘƛƻƴǎέ ƛƴ ǘƘƛǎ 

benchbook. 
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 Furthermore, judges must be aware of orders entered in related cases and the precedence 
of the orders to mitigate the impact of inconsistent provisions.  In 2005, the legislature 
amended §39.013, Florida Statutes, which states that chapter 39 orders pertaining to 
custody, visitation, etc. take precedence over similar orders in other civil cases.  
Additionally, §741.30, Florida Statutes, mandates that the provisions of injunctions dealing 
with custody, visitation, and child support remain in effect until the order expires or an 
order on those matters is entered in a subsequent civil case. 

 
The examples below occur daily in courtrooms across Florida and further illustrate the 
importance of judicial education regarding related cases and the precedence of orders.  In 
each of the following circumstances domestic violence allegations may arise, separate 
domestic violence injunctions must be ordered, and multiple orders may impact one 
another.   
 

A.  Domestic Violence Allegations During Dissolution of Marriage: 
Sometimes an injunction for protection will arise during a pending dissolution of 

marriage case.  Judges should be aware that §61.052(6), Florida Statutes, requires 
ǘƘŀǘ άώŀϐƴȅ injunction for protection against domestic violence arising out of the 
dissolution of marriage shall be issued as a separate order in compliance with 
chapter 741, Florida Statutes, and shall not be included in the judgment of 
Řƛǎǎƻƭǳǘƛƻƴ ƻŦ ƳŀǊǊƛŀƎŜΦέ  ¢Ƙe separate injunction for protection against domestic 
violence is filed in national and state crime information systems, so it is readily 
available to other courts and to law enforcement.  No other type of order is filed 
under this system, so do not grant a restraining order in dissolution of marriage 
actions.  Law enforcement will not be aware of the provisions and therefore will not 
be able to properly protect litigants. 

Furthermore, even if both parties consent, the court is prohibited from entering 
mutual injunctions unless both parties have filed petitions. §741.30(1)(i), Florida 
Statutes.  See also Hixson v. Hixson, 698 So.2d 639 (Fla. 4th DCA 1997)(reversing 
άƳǳǘǳŀƭ ƻǊŘŜǊ ƻŦ ǇǊƻǘŜŎǘƛƻƴέ ǿƘŜǊŜ ƻƴƭȅ ƻƴŜ ǇŀǊǘȅ ƘŀŘ ŦƛƭŜŘ ŀ ǇŜǘƛǘƛƻƴ ŦƻǊ ŀ 
domestic violence injunction). 

 
B. Domestic Violence Injunction Entered Prior to Dissolution of Marriage: 

Inconsistent orders can arise when a party to a dissolution of marriage has been 
issued an injunction for protection against domestic violence. The typical scenario is 
of a petitioner with an injunction for protection that prohibits all contact between 
the parties who then gets a subsequent order in the dissolution case that allows for 
contact to exchange children for visitation.  According to §741.30(1)(c), Florida 
Statutes, orders entered in a subsequent action filed under chapter 61, Florida 
Statutes, take precedence over any inconsistent provisions of an injunction that 
address matters more appropriately governed by chapter 61 of the Florida Statutes.   

 
Therefore the court hearing chapter 61 actions needs to be aware of the 

domestic violence issues between the parties to make decisions regarding visitation 
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and to tailor safe and effective means for exchanging children for visitation.  If 
contact for visitation purposes is allowed in a chapter 61 proceeding, the court may 
need to enter an amended injunction for protection that clarifies or modifies the 
contact the parties may have pursuant to the injunction for protection.   

 
A paternity or dissolution of marriage action is the more appropriate forum in 

which to address permanent child support and custody obligations.  Although 
§741.30(6)(a), Florida Statutes, and Florida Family Law Rule of Procedure 
12.610(c)(1)C provide for establishing temporary custody and support for any minor 
child or children connected with domestic violence proceedings, the domestic 
violence forum is not designed for establishing permanent custody and support 
obligations because custody and support determinations in domestic violence cases 
end on the termination date of the injunction.  The primary focus of domestic 
violence injunction proceedings is prohibiting and preventing violence between the 
parties.   

 
C. Modifying Bond Conditions to make Consistent with Provisions in Domestic Violence 

Injunctions: 
A judge may modify bond conditions in a criminal case to make them consistent 

with the contact provisions of a domestic violence injunction.  While the orders 
should be consistent in each case, the bond conditions should be in a separate order 
to maintain the integrity of the criminal proceeding and to provide effective notice 
of the conditions to law enforcement. 

 
III. .Ŝ ƳƛƴŘŦǳƭ ƻŦ ǘƘŜ ǇŜǘƛǘƛƻƴŜǊΩǎ ǊŜǉǳŜǎǘ ǘƻ ƪŜŜǇ ƘŜǊ ƻǊ Ƙƛǎ ƘƻƳŜ ŀŘŘǊŜǎǎ ŎƻƴŦƛŘŜƴǘƛŀƭ 

and take steps to ensure safe keeping of confidential information in all related cases.  
(See Florida Family Law Rule of Procedure 12.610(b)(4)(B), and  §§741.30(6)(a)(7) and 
741.465, Florida Statutes.)  For further discussion on the topic of addressing 
confidentiality in ƎŜƴŜǊŀƭΣ ǊŜŀŘ ǘƘŜ ǎŜŎǘƛƻƴ ǘƛǘƭŜŘ ά!ŘŘǊŜǎǎ /ƻƴŦƛŘŜƴǘƛŀƭƛǘȅέ ƛƴ ǘƘŜ 
Domestic Violence Legal Outline that is included in this benchbook and FloridaΩǎ CŀƳƛƭȅ 
Law Tool Kit: Volume II, pg.17. 
A. Once the petitioner requests that her or his address be kept confidential, it shall 

remain confidential in the pending proceeding and in related case files.  This will 
take some diligence on the part of the petitioner in alerting the court and clerk of 
the confidential address and not disclosing the address on his or her own in other 
court documents. 

B. /ƻǳǊǘ ǇŜǊǎƻƴƴŜƭ ǎƘƻǳƭŘ ǿƻǊƪ ǿƛǘƘ ǘƘŜ ŎƭŜǊƪ ƻŦ ŎƻǳǊǘ ǎǘŀŦŦ ŀƴŘ ǘƘŜ ǎƘŜǊƛŦŦΩǎ ƻŦŦƛŎŜ ǘƻ 
develop a method to ensure that the address is truly confidential.  
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IV. Determine if the petitioner has  standing.  
The petitioner and respondent are family or household members ς spouses, ex-spouses, 
relatives by blood or marriage, anyone who lives or has lived together in the same 
dwelling as a family unit  AND 
A. They currently reside or have in the past resided together in the same dwelling as a 

family unit, OR  
B. They have a child in common, regardless of whether they have been married and 

regardless of whether they currently reside or have in the past resided together in 
the same dwelling.   

C. If the parties are relatives and no longer reside together or did not reside together in 
the past, they may want to file for an injunction under §784.046, Florida Statutes. 

D. There is no minimum residency requirement, §741.30(1)(j), Florida Statutes.  
Therefore a petition can be filed in the circuit where the petitioner currently or 
temporarily resides, where the respondent resides, or where the domestic violence 
occurred. 
 

V. Make sure the petition includes allegations which meet the definition of domestic 
violence and the appropriate burden of proof is met. 

 An assault, aggravated assault, battery, aggravated battery, sexual assault, sexual 
battery, stalking, aggravated stalking, kidnapping, false imprisonment, or any other 
criminal offense resulting in physical injury or death must have occurred and the 
appropriate burden of proof, which is set out below, must be met. 

 
VI. Apply the appropriate burden of proof. 

The burden of proof varies slightly depending on the type of domestic violence action 
that is pending.  For example: 
A. Ex parte Temporary Domestic Violence Injunctions :  

1. A temporary injunction may be granted when it appears to the court that an 
άƛƳƳŜŘƛŀǘŜ ŀƴŘ ǇǊŜǎŜƴǘ ŘŀƴƎŜǊ ƻŦ ŘƻƳŜǎǘƛŎ ǾƛƻƭŜƴŎŜ ŜȄƛǎǘǎΣέ §741.30(5), Florida 
Statutes. 

2. ¢ƘŜ ǊǳƭŜ ǊŜǉǳƛǊŜǎ ǘƘŜ ǎŀƳŜ ŦƛƴŘƛƴƎ ōȅ ǘƘŜ ŎƻǳǊǘΣ άŀƴ ƛƳƳŜŘƛŀǘŜ ŀƴŘ ǇǊŜǎŜƴǘ 
danger of domeǎǘƛŎΦ Φ Φ Φέ CƭƻǊƛŘŀ CŀƳƛƭȅ [ŀǿ wǳƭŜ ƻŦ tǊƻŎŜŘǳǊŜΣ мнΦсмлόŎύόмύό!ύΦ   

3. ¢ƘŜ ŜǾƛŘŜƴŎŜ Ƴǳǎǘ ōŜ άǎǘǊƻƴƎ ŀƴŘ ŎƭŜŀǊέ ǘƻ ōŀƭŀƴŎŜ ǘƘŜ ƘŀǊƳ ǎƻǳƎƘǘ ǘƻ ōŜ 
ǇǊŜǾŜƴǘŜŘ ŀƎŀƛƴǎǘ ǘƘŜ ǊŜǎǇƻƴŘŜƴǘΩǎ ǊƛƎƘǘ ǘƻ ƴƻǘƛŎŜ ŀƴŘ ŀ ƘŜŀǊƛƴƎΦ Kopelovich v. 
Kepelovich, 793 So.2d 31, 33 (Fla. 2d DCA 2001). 

 
B. Final Domestic Violence Injunctions: 

1. ¢ƘŜ ŎƻǳǊǘ Ƴŀȅ ƎǊŀƴǘ ǊŜƭƛŜŦΣ ƛƴŎƭǳŘƛƴƎ ŀƴ ƛƴƧǳƴŎǘƛƻƴΣ ǿƘŜƴ άƛǘ ŀǇǇŜŀǊǎ ǘƻ ǘƘŜ 
ŎƻǳǊǘέ ǘƘŀǘ ǇŜǘƛǘƛƻƴŜǊ ƛǎ άŜƛǘƘŜǊ ǘƘŜ ǾƛŎǘƛƳ ƻŦ ŘƻƳŜǎǘƛŎ ǾƛƻƭŜƴŎŜ Φ Φ Φ ƻǊ Ƙŀǎ 
reasonable cause to believe he or she is in imminent danger of becoming a 
victim ƻŦ ŘƻƳŜǎǘƛŎ ǾƛƻƭŜƴŎŜΦέ Ϡ741.30(6)(a), Florida Statutes. 

2. ¢ƘŜ ŜǾƛŘŜƴŎŜ Ƴǳǎǘ ōŜ άǎǘǊƻƴƎ ŀƴŘ ŎƭŜŀǊέ ǘƻ ōŀƭŀƴŎŜ ǘƘŜ ƘŀǊƳ ǎƻǳƎƘǘ ǘƻ ōŜ 
ǇǊŜǾŜƴǘŜŘ ŀƎŀƛƴǎǘ ǘƘŜ ǊŜǎǇƻƴŘŜƴǘΩǎ ǊƛƎƘǘ ǘƻ ƴƻǘƛŎŜ ŀƴŘ ŀ ƘŜŀǊƛƴƎΦ Kopelovich v. 
Kepelovich, 793 So.2d 31, 33 (Fla. 2d DCA 2001). 
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C. Violation of Domestic Violence Injunction: 

1. The burden of proof in a hearing involving a violation of an injunction is beyond a 
reasonable doubt.  Hunter v. State, 855 So.3d 677, 678 (Fla. 2d DCA 2003). 

2. In a case based entirely on circumstantial evidence, the party seeking the 
contempt finding has the burden of presenting evidence from which the court 
can exclude every reasonable hypothesis except that of guilt. Fay v. State, 753 
So.2d 682, 683 (Fla. 4th DCA 2000). 

3. Willful violation of an injunction may be prosecuted criminally as a first degree 
misdemeanor pursuant to §741.31(4), Florida Statutes. 

4. The person accused of the violation does not have the burden of going forward 
at the outset of the hearing to show why he or she should not be held in 
contempt.  Tide v. State, 804 So.2d 412, 413 (Fla. 4th DCA 2001). 

5. ά.ŜŎŀǳǎŜ ŎǊƛƳƛƴŀƭ ŎƻƴǘŜƳǇǘ ƛǎ Ψŀ ŎǊƛƳŜ ƛƴ ǘƘŜ ƻǊŘƛƴŀǊȅ ǎŜƴǎŜΣΩ ŀ ŎƻƴǘŜƳƴƻǊ Ƴǳǎǘ 
be afforded the same constitutional due process protections afforded to criminal 
ŘŜŦŜƴŘŀƴǘǎΦέ Id. (quoting Feltner v. Columbia Pictures Television, Inc., 789 So.2d 
453, 455 (Fla. 4th DCA 2001)), (citation omitted).  Therefore, the person seeking 
the order of contempt has the initial burden of going forward at the contempt 
hearing. 

 
D. Civil Contempt: 

1. The preponderance of the evidence burden of proof applies to civil contempt 
proceedings.  Kramer v. State, 800 So.2d 319, 320 (Fla. 2d DCA 2001). 

2. /ƛǾƛƭ ŎƻƴǘŜƳǇǘ ƛǎ ŀ ǊŜƳŜŘȅ ƻŦ ŀ ŎƻǳǊǘ άǘƻ ŎƻŜǊŎŜ ƻōŜŘƛŜƴŎŜ ǘƻ ƛǘǎ ƻǊŘŜǊǎ ǿƘƛŎƘ 
ŘƛǊŜŎǘ ŀ ŎƛǾƛƭ ƭƛǘƛƎŀƴǘ ǘƻ Řƻ ƻǊ ŀōǎǘŀƛƴ ŦǊƻƳ ŘƻƛƴƎ ŀƴ ŀŎǘ ƻǊ ŀŎǘǎ Φ Φ Φ Φέ Dowis v. 
State, 578 So.2d 860,862 (Fla. 5th DCA 1991). 

 
E. Criminal Contempt: 

1. The burden of proof in a criminal contempt proceeding is beyond a reasonable 
doubt.  See Kramer v. State, 800 So.2d 319, 320 (Fla. 2d DCA 2001).   

2. Criminal contempt proceedings are subject to Florida Rules of Criminal 
tǊƻŎŜŘǳǊŜ оΦуол ŀƴŘ оΦупл ŀƴŘ ǘƻ ǘƘŜ άŎƻƴǎǘƛǘǳǘƛƻƴŀƭ ƭƛƳƛǘŀǘƛƻƴǎ applicable to 
ŎǊƛƳƛƴŀƭ ŎŀǎŜǎ ƛƴŎƭǳŘƛƴƎ ŘǳŜ ǇǊƻŎŜǎǎ ǊŜǉǳƛǊŜƳŜƴǘ ƻŦ ŀ ōǳǊŘŜƴ ƻŦ ǇǊƻƻŦ ΨōŜȅƻƴŘ ŀ 
ǊŜŀǎƻƴŀōƭŜ ŘƻǳōǘΦΩέ Dowis v. State, 578 So.2d 860, 862 (Fla. 5th DCA 1991). 

 
VII. Issue the ex parte order the same day the petition is filed. 

Initial orders should be issued the same day that the petition is filed and will remain 
ŜŦŦŜŎǘƛǾŜ ŦƻǊ ŀ ǇŜǊƛƻŘ ƻŦ ŦƛŦǘŜŜƴ ŘŀȅǎΦ  ¢ƘŜ ǘƛƳŜƭƛƴŜǎǎ ƻŦ ǘƘŜ ŎƻǳǊǘΩǎ ŀŎǘƛƻƴǎ ƛƴ ŘƻƳŜǎǘƛŎ 
violence cases is critical due to the potential danger to petitioners and their children.  
Violence will likely escalate in frequency and severity when a victim attempts to 
separate from the abuser especially after the respondent receives notice that the victim 
has filed a petition seeking protection against domestic violence. 
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VIII. Grant relief for the temporary injunction as listed under §741.30(5)(a), Florida 
Statutes.  If a temporary injunction has already been entered or denied, skip to Roman 
number XII. 
A. Restraining the respondent from committing any acts of domestic violence. 
B. Awarding the petitioner the temporary exclusive use and possession of the dwelling 

that the parties share or excluding the respondent from the residence of the 
petitioner. 

C. Granting the petitioner temporary custody of a minor child or children, on the same 
basis as provided in Florida Statutes chapter 61.  

D. Do not grant child custody, support, or visitation rights to a party unless the party is 
the legal parent, adoptive parent, or guardian by court order of the minor child or 
children. See §§741.30(6)(a)(4), 61.13(1)(a), 39.40211)(a), Florida Statutes; Florida 
Supreme Court Approved Family Law Form 12.980 (a), section VI (3). Paternity may 
be established by a separate paternity action filed in family court; a hospital 
affidavit executed by both parents pursuant to §§382.013 or §§382.016, Florida 
Statutes; by affidavit or stipulation of paternity executed by both parents and filed 
ǿƛǘƘ ǘƘŜ ŎƭŜǊƪǎ ƻŦ ǘƘŜ ŎƻǳǊǘΣ ƛƴ ŀ ǿƻǊƪŜǊΩǎ ŎƻƳǇŜƴǎŀǘƛƻƴ ƻǊ ǎƛƳƛƭŀǊ ƘŜŀǊƛƴƎ ǘƘŀǘ 
determines the dependent(s) of an injured  worker; in an adjudicatory  hearing in a 
probate case (addressing inheritance), or in a dependency proceeding  under 
chapter 39, Florida Statutes. 

E. Ordering such other relief as the court deems necessary for the protection of a 
victim of domestic violence, including injunctions or directives to law enforcement 
agencies. 

F. wŜǎǘǊŀƛƴƛƴƎ ǊŜǎǇƻƴŘŜƴǘ ŦǊƻƳ ŎƻƴǘŀŎǘ ǿƛǘƘ ǇŜǘƛǘƛƻƴŜǊ ƻǊ ŀƴȅ ƳŜƳōŜǊ ƻŦ ǇŜǘƛǘƛƻƴŜǊΩǎ 
immediate family or household.  Florida Supreme Court Approved Family Law 
Forms 12.980(d)(1) and (d)(2). 

G. Excluding respondent from petitioƴŜǊΩǎ ǇƭŀŎŜ ƻŦ ŜƳǇƭƻȅƳŜƴǘ ƻǊ ǎŎƘƻƻƭΦ  CƭƻǊƛŘŀ 
Supreme Court Approved Family Law Forms 12.980(d)(1) and (2). 

H. Excluding respondent from places frequented regularly by petitioner or any named 
family or household member of petitioner.  Florida Supreme Court Approved Family 
Law Forms 12.980(d)(1) and (d)(2). 

I. Ordering respondent to surrender any firearms and ammunition in his or her 
ǇƻǎǎŜǎǎƛƻƴ ǘƻ ǘƘŜ ǎǇŜŎƛŦƛŜŘ ǎƘŜǊƛŦŦΩǎ ƻŦŦƛŎŜ ǇŜƴŘƛƴƎ ŦǳǊǘƘŜǊ ƻǊŘŜǊ ƻŦ ǘƘŜ ŎƻǳǊǘΦ  
Florida Supreme Court Approved Family Law Forms 12.980(d)(2). 

J. NOTE: Extending temporary injunctions should not be a substitute for issuing a 
final order.  See Sanchez v. Alviar, 906 So.2d 1263 (4th DCA 2005), which states 
that the statute does not contemplate relief beyond an ex parte temporary 
injunction without a full evidentiary hearing. 

 
IX. Should you deny an injunction, it shall be by written order noting the legal grounds for 

denial.  If the court finds no basis for the issuance of an injunction, the petition may be 
denied without a return hearing.  But when the only legal ground for denial is no 
appearance of an immediate and present danger of domestic violence, the petition 
may be denied but the court shall set a full hearing on the petition for injunction, no 
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more than 15 days from the day the petition was filed, with notice at the earliest 
possible time.  See §741.30(5)(b), Florida Statutes. 

 
X. Grant relief in a final injunction as listed under §741.30(6)(a), Florida Statutes. 

A. Restraining the respondent from committing any acts of domestic violence against 
ǇŜǘƛǘƛƻƴŜǊ ƻǊ ŀƴȅ ƳŜƳōŜǊ ƻŦ ǇŜǘƛǘƛƻƴŜǊΩǎ ŦŀƳƛƭȅ ƻǊ ƘƻǳǎŜƘƻƭŘ ƳŜƳōŜǊǎΦ 

B. Awarding the petitioner the temporary exclusive use and possession of the dwelling 
that the parties share or excluding the respondent from the residence of the 
petitioner. 

C. Granting the petitioner temporary custody of a minor child or children, on the same 
basis as provided in chapter 61, Florida Statutes. 

D. Establishing temporary support for the petitioner (temporary alimony) or minor 
child or children (temporary child support), on the same basis as provided in chapter 
61, Florida Statutes. (See Infra Best Practices Model on Child Support in Domestic 
Violence Cases). Do not grant child custody, support, or visitation rights to a 
respondent unless the respondent is the legal parent, adoptive parent, or guardian 
by court order of a minor child or children. See §§741.30(6)(a)(4), 61.13(1)(a), 
39.40211)(a), Florida Statutes; Florida Supreme Court Approved Family Law Form 
12.980 (a), section VI (3). Paternity may be established by a separate paternity 
action filed in family court; a hospital affidavit executed by both parents pursuant to 
§§382.013 or §§382.016, Florida Statutes; by affidavit or stipulation of paternity 
ŜȄŜŎǳǘŜŘ ōȅ ōƻǘƘ ǇŀǊŜƴǘǎ ŀƴŘ ŦƛƭŜŘ ǿƛǘƘ ǘƘŜ ŎƭŜǊƪǎ ƻŦ ǘƘŜ ŎƻǳǊǘΣ ƛƴ ŀ ǿƻǊƪŜǊΩǎ 
compensation or similar hearing that determines the dependent(s) of an injured  
worker; in an adjudicatory  hearing in a probate case (addressing inheritance), or in a 
dependency proceeding  under chapter 39, Florida Statutes. 

E. Ordering the respondent to participate in a treatment, intervention, or counseling 
services to be paid for by the respondent. See infra batterer intervention programs. 

F. Referring a petition to a certified domestic violence center. 
G. Ordering such other relief as the court deems necessary for the protection of a 

victim of domestic violence, including injunctions or directives to law enforcement 
agencies. 

H. Restraining ǊŜǎǇƻƴŘŜƴǘ ŦǊƻƳ ŎƻƴǘŀŎǘ ǿƛǘƘ ǇŜǘƛǘƛƻƴŜǊ ƻǊ ŀƴȅ ƳŜƳōŜǊ ƻŦ ǇŜǘƛǘƛƻƴŜǊΩǎ 
immediate family or household.  Florida Supreme Court Approved Family Law Forms 
12.980(d)(1) and (d)(2). 

I. Ordering counseling for any minor children and order any other provisions relating 
to minor children.  Florida Supreme Court Approved Family Law Form 12.980(e)(1). 

J. 9ȄŎƭǳŘƛƴƎ ǊŜǎǇƻƴŘŜƴǘ ŦǊƻƳ ǇŜǘƛǘƛƻƴŜǊΩǎ ǇƭŀŎŜ ƻŦ ŜƳǇƭƻȅƳŜƴǘ ƻǊ ǎŎƘƻƻƭΦ CƭƻǊƛŘŀ 
Supreme Court Family Law Forms 12.980(d)(1) and (2). 

K. Excluding respondent from places frequented regularly by petitioner and/or any 
named family or household member of petitioner.  Florida Supreme Court Family 
Law Forms 12.980(d)(1) and (d)(2). 

L. Ordering respondent to surrender any firearms and ammunition in his/her 
possession to the specified sheǊƛŦŦΩǎ ƻŦŦƛŎŜ ǇŜƴŘƛƴƎ ŦǳǊǘƘŜǊ ƻǊŘŜǊ ƻŦ ǘƘŜ ŎƻǳǊǘΦ  
Florida Supreme Court Family Law Forms 12.980(d)(2). 
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M. Ordering a substance abuse and/or mental health evaluation for the respondent and 
order the respondent to attend any treatment recommended by the evaluation(s). 
§741.30(6)(a)(5), Florida Statutes. 

N. Specifying the type of contact or visitation the noncustodial parent may have with 
the minor child(ren).  Florida Supreme Court Approved Family Law Form 
12.980(2)(1). 
 

XI. For a final injunctions, verbally explain tƘŜ άƴƻ ŎƻƴǘŀŎǘέ ǘŜǊƳǎ ƛƴ ǘƘŜ ƛƴƧǳƴŎǘƛƻƴ όǳƴƭŜǎǎ 
the court has addressed it in its colloquy), complete all the relevant sections of the 
order and sign the order at the conclusion of the hearing. 

       Once the court has ruled on the petition, all relevant sections of the order should be 
completed, and the order should be signed at the conclusion of the hearing.  The final 
injunction shall remain effective indefinitely; until modified or dissolved by the judge at 
ŜƛǘƘŜǊ ǇŀǊǘȅΩǎ ǊŜǉǳŜǎǘΣ ǳǇƻƴ ƴƻǘƛŎŜ ŀƴŘ ƘŜŀǊƛng; or until the date set out on the final 
judgment as determined by the judge. 

 
Note:  Even if both parties consent, the court is prohibited from entering mutual 
injunctions. The court may issue separate injunction orders where each party has filed a 
petition and met the statutory requirements for an injunction.  §741.30(1)(i), Florida 
Statutes.  See also Hixson v. Hixson, 698 So.2d 639 (Fla. 4th DCA 1997). 

 
XII. Consider referring the parties to mediation, but only with the consent of the parties, 

and only in an attempt to resolve matters of use of the residence, temporary custody 
and visitation, and temporary spousal and child support.  Do not refer the parties to 
mediation if a degree of past violence, potential for future lethality, or other factors 
that would compromise the mediation exist. 

 
A. Mediation in Domestic Violence Cases: 
       In the Florida Family Law Rules of Procedure, Rule 12.610, the Florida Supreme 

Court opined that mediation offered or ordered by the court in domestic violence 
injunction cases is to be performed as follows: 
1. The court conducts a hearing and makes a finding of whether domestic violence 

occurred or imminent danger exists.  If the court determines that an injunction 
will be issued, the court shall also rule on such matters as contact between the 
parties, use of the residence, temporary custody and visitation, temporary 
spousal and child support.  Rule 12.610(c)(1)(C), Florida Family Law Rules of 
Procedure. 

2. With the consent of the parties, the court may refer the parties to mediation by 
a certified family mediator to attempt to resolve the details as to the use of the 
residence, temporary custody and visitation, and temporary spousal and child 
support.  This mediation shall be the only alternative dispute resolution 
process offered by the court. Rule 12.610(c)(1)(C), Florida Family Law Rules of 
Procedure. 
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3. Any agreement reached by the parties through mediation shall be reviewed by 
the court and, if approved, incorporated into the final judgment.  If no 
agreement is reached, the matters referred shall be returned to the court for 
appropriate rulings.  Rule 12.610(c)(1)(C), Florida Family Law Rules of Procedure. 

4. According to the commentary to Rule 12.610, Florida Family Law Rules of 
Procedure, the court should not refer the case to mediation if there exists (1) a 
degree of past violence, (2) a potential for future lethality, or (3) other factors 
that would compromise the mediation.  

  
XIII. Provide the petitioner and respondent with copies of the order immediately upon the 

ŎƻƴŎƭǳǎƛƻƴ ƻŦ ǘƘŜ ƘŜŀǊƛƴƎΣ ƻǊ ǘƘŜ ǎƘŜǊƛŦŦΩǎ ƻŦŦƛŎŜ ŦƻǊ ǎŜǊǾƛŎŜ ƻƴ ŀōǎŜƴǘ ǊŜǎǇƻƴŘŜƴǘǎΣ ŀǎ 
required by Rule 12.610. 
A. Consider having parties sign, in court, an acknowledgement of receipt of the final 

judgment. 
B. Consider issuing, simultaneously with the final judgment, an order to appear which 

requires that the respondent either:  
1. File proof of compliance with the court order (for example, firearms surrender, 

batterers intervention program, substance abuse, counseling, child support); or  
2. Appear and show cause why he or she should not be held in contempt for non-

compliance. 
 

XIV. Provide litigants with a list of batterer intervention programs, which have been 
certified ōȅ CƭƻǊƛŘŀΩǎ Department of Children and Families, and information about any 
other programs in which the court orders them to participate. (A list of certified 
programs can be found on the DCF website:  http://www.myflorida.com/cf_web/  . 

 
XV. Ensure that appropriate protocols are established to monitor and enforce compliance.  

 
XVI. Injunctions are meant to be effective indefinitely unless otherwise requested by the 

petitioner.  See 741.30(6)(c). If a petitioner requests that a final injunction be 
extended, no new violence is required to extend a final injunction. 

 
XVII. Consider and follow the actions recommended by the 2004 Domestic Violence 

Subcommittee of the ŎƻǳǊǘΩǎ {ǘŜŜǊƛƴƎ /ƻƳƳƛǘǘŜŜ ƻƴ CŀƳƛƭƛŜǎ ŀƴŘ /ƘƛƭŘǊŜƴ ƛƴ ǘƘŜ /ƻǳǊǘ  
(FCC) and the 2008 Domestic Violence Strategic Planning  Group for entering orders 
and conducting hearings in civil domestic violence proceedings. 

 Below, excerpted from the 2004 Domestic Violence Court Action Plan and the 2008 
Domestic Violence Strategic Planning  Group, are recommendations to consider when 
entering domestic violence orders and conducting hearings.2   

 

                                                 
2
 A copy of the 2004 Domestic Violence Court Action Plan can be obtained from the Office of Court Improvement in 

the Office of the State Courts Administrator, Tallahassee, Florida.  The 2008 Domestic Violence Strategic Planning 
DǊƻǳǇΩs Final Report can also be obtained from the same location. 

http://www.myflorida.com/cf_web/
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A. General Items for Judicial Consideration When Entering Orders:  
1. Judges should recognize domestic violence injunction proceedings as emergency 

matters and review petitions for injunction immediately so that petitioners are 
not required to remain at or make multiple trips to the point of intake to obtain 
a temporary injunction.   

2. Courts should handle injunction cases in a timely manner by scheduling all 
original return hearings within the 15-day statutory time limit. If the respondent 
is not served on the first attempt, courts should consider whether extending the 
temporary injunction for longer than an additional 15 days would facilitate 
service on the respondent. Courts should schedule motion hearings on an 
expedited basis.   

3. The court should be discouraged from issuing an order that sets a hearing 
without providing any ex parte relief. 

4. Address temporary child support, if it is requested by petitioner.  See infra Best 
Practices Model on Child Support in Domestic Violence Cases. 

5. The court must allow witnesses during the final injunction hearing.  Smith v. 
Smith, 964 So.2d 217, (Fla. 2d DCA 2007); Tejeda-Soto v. Raimondi, 968 So.2d 
635, (Fla. 2d DCA 2007); Ohrn v. Wright, 963 So.2d 298 (Fla. 5th DCA 2007). 

6. The court should issue final orders instead of extending temporary injunctions.  
Extensions put the burden on the petitioner to repeatedly request them, create 
a burden for the clerks and law enforcement to input the information in the FCIC 
ŀƴŘ ƛƴŎǊŜŀǎŜǎ ǘƘŜ ŎƻǳǊǘΩǎ ǿƻǊƪƭƻŀŘΦ 

7. After a final hearing has occurred, injunctions are meant to be effective, unless 
otherwise requested by the petitioner, until modified or dissolved. §741.30(6)(c), 
Florida Statutes.   Florida Family Law Rule of Procedure 12.610(c)(4)(B) also 
ǎǘŀǘŜǎΣ ά!ƴȅ ǊŜƭƛŜŦ ƎǊŀƴǘŜŘ ōȅ ŀƴ ƛƴƧǳƴŎǘƛƻƴ ŦƻǊ ǇǊƻǘŜŎǘƛƻƴ ŀƎŀƛƴǎǘ ŘƻƳŜǎǘƛŎΣ 
repeat, dating, or sexual violence shall be granted for a fixed period or until 
further order of court. Such relief may be granted in addition to other civil and 
criminal remedies. Upon petition of the victim, the court may extend the 
injunction for successive periods or until further order of court. Broad discretion 
resides with the court to grant an extension after considering the circumstances. 
bƻ ǎǇŜŎƛŦƛŎ ŀƭƭŜƎŀǘƛƻƴǎ ŀǊŜ ǊŜǉǳƛǊŜŘΦέ 

8. No new violence is required to extend a final injunction. 
9. If respondent fails to appear at an order to show cause hearing after being 

properly noticed, the court should issue a civil contempt/arrest warrant for 
failure to appear. 

10. Respondents should fill out a mailing certification form in court which includes 
primary and secondary addresses. 

11. Courts should refer petitioners to community support services and counseling if 
necessary.  The plain language of §741.30, Florida Statutes, does not authorize a 
trial court to order a petitioner for an injunction for protection against domestic 
violence to attend a batterer intervention program. Chacoa v. Mahon, 970 So. 2d 
909, (Fla. 1st DCA 2007).   
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12. The court should make the safety of the parties and the children a primary factor 
in determining custody and parenting time arrangements.  

13. If the judge deems unsupervised vistiation appropriate, the judge should 
consider requiring that parenting time be exercised at a location physically 
separate from the primary residential parent or that the transfer of the children 
between the parents be accomplished using a third party intermediary in a 
protected setting. 

14. Courts should be discouraged from using family and friends to supervise visits in 
domestic violence cases. 

15. Judges and court personnel should monitor and periodically review compliance 
with supervised visitation orders. 

16. Judges and court personnel should proactively monitor compliance with court 
ordered counseling, including batter intervention programs, and other 
provisions. 

17. Courts should take into consideration disabilities of parties and of children when 
structuring orders. 

18. Judges should ensure that provisions within an injunction do not conflict with 
each other or with any other court orders regarding this family. 

19. Judges should phrase all injunction orders in terms that litigants and law 
enforcement can understand.   

20. Courts should not enter an injunction upon the ǊŜǎǇƻƴŘŜƴǘΩǎ ŎƻƴǎŜƴǘ ǳƴless, 
after a hearing, the court finds that the petitioner is a victim of domestic 
violence or is in imminent danger of becoming a victim of domestic violence and 
that the respondent has been fully advised of the ramifications of his or her 
decision, the possible consequences of a violation, and that he or she will be 
subject to the terms of the injunction.  

21. Imminent danger may include: 
a. Whether or not the history between the petitioner and the respondent, 

includes threats, harassment, stalking, and physical abuse. 
b. Whether the respondent has attempted to harm the petitioner, family 

members or individuals closely associated with the petitioner. 
c. Whether the respondent has threatened to conceal, kidnap, or harm the 

petitioner's child or children. 
d. Whether the respondent has intentionally injured or killed a family pet. 
e. Whether the respondent has used, or has threatened to use, against the 

petitioner any weapons such as guns or knives. 
f. Whether the respondent has physically restrained the petitioner from leaving 

the home or calling law enforcement. 
g. Whether the respondent has a criminal history involving violence or the 

threat of violence. 
h. Whether a verifiable order of protection issued previously or from another 

jurisdiction exists. 
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i. Whether the respondent has destroyed personal property, including, but not 
limited to, telephones or other communications equipment, clothing, or 
other items belonging to the petitioner. 

j. Whether the respondent had engaged in any other behavior or conduct that 
leads the petitioner to have reasonable cause to believe that he or she is in 
imminent danger of becoming a victim of domestic violence. §741.30(6)(b)(1-
10), Florida Statutes.  The court is not limited to these factors. 

 
B. Treatment Provisions:  Courts should order treatment provisions for respondents 

whenever appropriate and enforce compliance with such orders.   
1. Courts should order respondents to successfully complete batterer intervention 

programs (BIPs) if after a hearing the court determines that such a program is 
statutorily mandated or otherwise appropriate.  Pursuant to §741.30(6)(e), 
Florida StatutesΣ ǘƘŜ ŎƻǳǊǘ ǎƘŀƭƭ ƻǊŘŜǊ ǘƘŜ ǊŜǎǇƻƴŘŜƴǘ ǘƻ ŀǘǘŜƴŘ ŀ ōŀǘǘŜǊŜǊΩǎ 
intervention program if: 
a. It finds that the respondent willfully violated the ex parte injunction; 
b. The respondent, in this state or any other state, has been convicted of, had 

adjudication withheld on, or pled nolo contendere to a crime involving 
violence or a threat of violence; or 

c. The respondent, in this state or any other state, has had at any time a prior 
injunction for protection entered against the respondent after a hearing with 
notice. 

2. Judges may order BIP classes in other situations as appropriate. 
3. A petitioner cannot be ordered to attend BIP classes. Chacoa v. Mahon, 970 So. 

2d 909, (Fla. 1st DCA 2007). 
4. Courts should ensure respondents are ordered to attend only those BIPs that 

comply with the minimum state standards for those programs.  
5. Courts should order respondents for assessment and treatment for substance 

abuse and mental health issues when appropriate.   
6. Courts should establish protocols to monitor compliance with and enforce 

injunction provisions regarding alcohol, substance abuse, and mental health 
treatment as well as batterer intervention program enrollment and completion, 
and should utilize contempt and show cause proceedings as appropriate.   

7. Do not order couples to attend counseling for their relationship or for the 
children; it can set up a dangerous situation. 

8. Judges may also consider ordering respondent to BIP if the violence has been 
physical or if it happened more than once. 

 
C. Firearms Provisions:  The court should pay particular attention to the statutory 

requirements regarding possession of firearms and ammunition in cases where final 
injunctions are issued.   
1. Judges should require respondents in injunction cases to surrender firearms and 

ammunition in their possession in accordance with state and federal law.  18 
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U.S.C. §922(g); §741.31(4)(b), Florida Statutes.  Judges should fully inform the 
respondents about the legal prohibitions against gun ownership. 

2. Injunction orders should contain instructions regarding surrender of firearms and 
ammunition, including the requirement that the respondent produce a receipt 
documenting the sale or surrender of the firearms and ammunition within a 
specified timeframe and direct law enforcement officers to execute the firearms 
surrender provision upon service of the order on the respondent.   

3. Circuits should track and enforce compliance with firearms surrender.  
4. A trial court has no power to authorize a respondent to possess firearms in 

violation of federal law.  Weissenburger v. Iowa Dist. Court for Warren County, 
740 N.W.2d 431 (Iowa, 2007).   

5. The Brady Handgun Control Act, Pub. L. No. 103-159; 107 Stat. 1536 (1993),  
requires federally licensed firearm dealers to run a background check on any 
prospective buyer. The Act also created the National Instant Criminal 
Background Check System (NICS), that allows the FBI and state law enforcement 
agencies to check the available records in the National Crime Information 
Center, Interstate Identification Index and the NICS database itself to determine 
if prospective gun buyers are authorized to own weapons.   Sections 
741.31(4)(b)(1) and 790.233, Florida Statutes, prohibit a person from possessing 
a firearm or ammunition when they are subject to a final injunction for 
committing acts of domestic violence.  The Brady Handgun Control Act gives gun 
dealers the ability to conduct background checks to verify that the purchaser is 
eligible to own a weapon pursuant to Florida and federal law. 

  
D. Judicial Consideration When Conducting Final Hearings: 

1. Judges should afford both parties the opportunity for a full, fair, and impartial 
hearing on all matters to be decided in injunction cases.  This includes hearing 
witnesses. Tejeda-Soto v. Raimondi, 968 So.2d 635 (Fla. 2d DCA 2007) (to comply 
with due process requirements at an injunction hearing, the parties must have 
an opportunity to prove or disprove the allegations made in the complaint.), 
Ohrn v. Wright, 963 So.2d 298 (Fla. 5th DCA 2007)(the trial court violated the 
ǇŜǘƛǘƛƻƴŜǊΩǎ ŘǳŜ ǇǊƻŎŜǎǎ ǊƛƎƘǘǎ ǿƘŜƴ ƛǘ ŘƛŘ ƴƻǘ ǎǿŜŀǊ ŜƛǘƘŜǊ ǿƛǘƴŜǎǎ ŀƴŘ ŘƛŘ ƴƻǘ 
permit the appellant to call a witness who could have offered testimony to 
support her version of the incidents that had occurred between the parties)  
Smith v. Smith, 964 So.2d 217 (Fla. 2d DCA 2007)(¢ƘŜ ƘǳǎōŀƴŘΩǎ ǊƛƎƘǘ ǘƻ ŘǳŜ 
process was violated when the trial court did not permit him to call his witnesses 
or to testify himself prior to the court entering a final injunction.) 

2. An advocate from a ǎǘŀǘŜ ŀǘǘƻǊƴŜȅΩǎ ƻŦŦƛŎŜΣ ƭŀǿ ŜƴŦƻǊŎŜƳŜƴǘ ŀƎŜƴŎȅΣ ƻǊ ŎŜǊǘƛŦƛŜŘ 
domestic violence center should be allowed to be present with the petitioner at 
the podium during any court proceedings or hearings related to an injunction for 
protection, provided that the petitioner has made such a request and the 
advocate is able to be present.   

3. Courts should ensure the accurate recording of domestic violence hearings.  
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4. /ƻǳǊǘǎ ǎƘƻǳƭŘ ƴƻǘ ŘƛǎƳƛǎǎ ƛƴƧǳƴŎǘƛƻƴ ŎŀǎŜǎ ŀǘ ǘƘŜ ǇŜǘƛǘƛƻƴŜǊΩǎ ǊŜǉǳŜǎǘ ǿƛǘƘƻǳǘ 
first conducting a hearing at which the court determines whether the petitioner 
initiated the request freely and voluntarily, is aware of community resources, 
and understands the availability and process for filing a case in the future.   

5. Mediation is not an appropriate mechanism for determining whether criminal 
charges should be filed or whether an injunction for protection should be issued. 

6. Mediation is not permitted without court order.  §44.102(2)(c), Florida Statutes.  
Parties cannot stipulate to mediation.  

7. Before the parties leave the final hearing, the court should explain its decision, 
the terms of the injunction, the possible consequences of violations, and how to 
proceed if the injunction is violated.  For safety reasons, the petitioner should 
leave the courtroom first, and the respondent should not be allowed to leave 
until 15 minutes after the petitioner has left.  See Infra Security: A Model Family 
Court Essential Element, which addresses additional safety considerations. 

8. Judges should advise the litigants of the full faith and credit provisions of the 
injunction which make the terms and conditions enforceable nationally.   

9. Judges should emphasize to the parties that decisions regarding the terms of an 
ƛƴƧǳƴŎǘƛƻƴ ŀǊŜ ǘƘŜ ŎƻǳǊǘΩǎ ŀƴŘ ƴƻǘ ǘƘŜ ǇŜǘƛǘƛƻƴŜǊΩǎ.   
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¶ DV Benchbook 
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Dependency  
¶ 2007 Dependency Benchbook  

¶ Model for Child Support in Dependency Cases  

¶ Independent Living Services Checklist  

¶ 2007 Chapter 39, Florida Statutes  

¶ Dependency Reassessment  

¶ A Parent's Guide to Juvenile Dependency Court 
o Case Plan insert  

¶ Juvenile Delinquency  

¶ Chapter 985, Florida Statutes 2008 

¶ with flowchart and excerpts from Florida Rules of Juvenile Procedure  

¶ A Family Guide to Delinquency Court  

¶ Delinquency Assessment Final Report 
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Drug Court  
¶ Statewide Directory  

¶ Florida's Adult Drug Court Tool Kit  

¶ Drug Court Transfer Guide  
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Miscellaneous  
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DOMESTIC VIOLENCE LEGAL OUTLINE 
 

By: Dana L. Dowling, Esq. 
dowlingd@flcourts.org 

and 
Kathleen Tailer, Esq. 
tailerk@flcourts.org 

 
 

Introduction: This outline was created to assist judges in Florida who are assigned to hear 
domestic violence cases.  It has been made part of the 2008 Florida Domestic Violence 
Benchbook, which was developed and disseminated by the Office of Court Improvement in 
the Office of the State Courts Administrator.  Although the information focuses primarily on 
civil domestic violence proceedings, it also includes sections on evidence and on domestic 
violence in criminal proceedings.  

 

I. DOMESTIC VIOLENCE ɀ BACKGROUND AND DEFINITIONS: 

A. FEDERAL LAW: 

1. Violence Against Women Act, 42 U.S.C. § 13981: Under section 5 of the 
Fourteenth Amendment and section 8 of Article I of the Constitution, Congress 
enacted the Violence Against Women Act of 1994 (VAWA), a federal civil rights 
cause of action for victims of gender motivated violence. 42 U.S.C. § 13981.  
a. However, the Supreme Court held that Congress did not have the authority to 

enact the civil remedy provision of VAWA: See United States v. Morrison, 120 
S.Ct. 1740 (2000).  The Supreme Court held that the Commerce Clause did not 
provide Congress with authority to enact the civil remedy provision of VAWA 
(§ 13981). The provision was not a regulation of activity that substantially 
affected interstate commerce, gender-motivated crimes of violence were not 
economic activity, and the provision contained no jurisdictional element 

mailto:dowlingd@flcourts.org
mailto:tailerk@flcourts.org
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ŜǎǘŀōƭƛǎƘƛƴƎ ǘƘŀǘ ŀ ŦŜŘŜǊŀƭ ŎŀǳǎŜ ƻŦ ŀŎǘƛƻƴ ǿŀǎ ƛƴ ǇǳǊǎǳŀƴŎŜ ƻŦ /ƻƴƎǊŜǎǎΩ 
power to regulate interstate commerce. Although, state-sponsored gender 
discrimination could violate equal protection under certain circumstances,  
the Fourteenth Amendment did not prohibit or provide a shield against 
private conduct,  it prohibits only state action, and is directed at conduct of a 
State or state actor. The conduct at issue in this case is that of a private 
individual.   

b. The Court further rejected the argument that Congress may regulate 
ƴƻƴŜŎƻƴƻƳƛŎ ǾƛƻƭŜƴǘ ŎǊƛƳƛƴŀƭ ŎƻƴŘǳŎǘ ōŀǎŜŘ ǎƻƭŜƭȅ ƻƴ ǘƘŀǘ ŎƻƴŘǳŎǘΩǎ 
ŀƎƎǊŜƎŀǘŜ ŜŦŦŜŎǘ ƻƴ ƛƴǘŜǊǎǘŀǘŜ ŎƻƳƳŜǊŎŜ ŀƴŘ ǎǘŀǘŜŘ ǘƘŀǘ ǘƘŜȅ άŎŀƴ think of no 
better example of police power which the Founders denied the National 
Government and reposed in the States, than the suppression of violent crime 
ŀƴŘ ǾƛƴŘƛŎŀǘƛƻƴ ƻŦ ƛǘǎ ǾƛŎǘƛƳǎΦέ Id. at 1754. 

 
2. Federal Definition of Domestic Violence: ! άŎǊƛƳŜ ƻŦ ŘƻƳŜǎǘƛŎ ǾƛƻƭŜƴŎŜέ ƛǎ 

defined as a misdemeanor under Federal or State Law that involves the use, 
attempted use, or threatened use of physical force against a person by a current 
or former spouse, by a person with whom the victim shares a child in common, by 
a person who is cohabitating with or has cohabitated with the victim as a spouse, 
or by a person similarly situated to a spouse who is protected by the domestic or 
family violence laws of the State or tribal jurisdiction in which the injury occurred 
or where the victim resides.  18 U.S.C.A. § 2260, Part 1. § 16; 18 U.S.C.A. § 
2266(7)(B). 

 
3. Interstate Domestic Violence Statute, 18 U.S.C. § 2261(a): 

a. Offenses: 
(i) Crossing a State Line. -- Under this provision a person who travels across 

a state line or enters or leaves Indian Country with the intent to injure, 
ƘŀǊŀǎǎΣ ƻǊ ƛƴǘƛƳƛŘŀǘŜ ǘƘŀǘ ǇŜǊǎƻƴΩǎ ǎǇƻǳǎŜ ƻǊ ƛƳƳŜŘƛŀǘŜ ǇŀǊǘner, and 
who, in the cause of or as a result of such travel, intentionally commits a 
crime of violence and thereby causes bodily injury to such spouse or 
intimate partner shall be punished as provided in subsection (b). 

(ii) Causing the crossing of a state line. -- A person who causes a spouse or 
intimate partner to cross a state line or to enter or leave Indian Country 
by force, coercion, duress, or fraud and, in the course or as a result of 
that conduct, intentionally commits a crime of violence and thereby 
caǳǎŜǎ ōƻŘƛƭȅ ƛƴƧǳǊȅ ǘƻ ǘƘŜ ǇŜǊǎƻƴΩǎ ǎǇƻǳǎŜ ƻǊ ƛƴǘƛƳŀǘŜ ǇŀǊǘƴŜǊΣ ǎƘŀƭƭ ōŜ 
punished as provided in subsection (b). 

b. Penalties: A person who violates this section or section 2261A shall be fined 
under this title and imprisoned: 
(i) For life or any term of years, if death of the victim results; 
(ii) For not more than 20 years if permanent disfigurement or life 

threatening bodily injury to the victim results; 
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(iii) For not more than 10 years, if serious bodily injury to the victim results or 
if the offender uses a dangerous weapon during the offense; 

(iv) As provided for the applicable conduct under chapter 109A if the offense 
would constitute an offense under chapter 109A (without regard to 
whether the offense was committed in the special maritime and 
territorial jurisdiction of the United States or in a Federal prison); and 

(v) For not more than 5 years, in any other case, or both fined and 
imprisoned. 

c. 9ƴŀŎǘƳŜƴǘ ƻŦ му ¦Φ{Φ/Φ Ϡ ннсмόŀύ ŘƻŜǎ ƴƻǘ ŜȄŎŜŜŘ /ƻƴƎǊŜǎǎΩ ŀǳǘƘƻǊƛǘȅ ǳƴŘŜǊ 
the Commerce Clause.  See U.S. v. Bailey, 112 F.3d 758 (4th Cir. 1997) 
The portion of the Violence Against Women Act that makes it a federal crime 
ǘƻ ŎŀǳǎŜ ōƻŘƛƭȅ ƛƴƧǳǊȅ ǘƻ ƻƴŜΩǎ ǎǇƻǳǎŜ ŀŦǘŜǊ ŎǊƻǎǎƛƴƎ ǎǘŀǘŜ ƭƛƴŜǎ ǿƛǘƘ ǘƘŜ ƛƴǘŜƴǘ 
to do so, 1у ¦Φ{Φ/Φ ннсмόŀύόнύΣ ŘƻŜǎ ƴƻǘ ŜȄŎŜŜŘ /ƻƴƎǊŜǎǎΩ ŀǳǘƘƻǊƛǘȅ ǳƴŘŜǊ ǘƘŜ 
Commerce Clause.  The court pointed out that § 2261(a)(2) requires the 
crossing of a state line, and therefore placed the criminal activity squarely in 
interstate commerce. 

 
4. Full Faith and Credit, 18 U.S.C. § 2265:  

The Violence against Women Act requires all states and Indian nations to give 
full faith and credit to restraining orders and orders of protection against 
domestic violence that meet the federal definition if the respondent was given 
notice and an opportunity to be heard.  The mandatory injunction forms used in 
Florida were created in part to qualify under the federal statute, including the 
written finding that the petitioner is a victim of domestic violence and/or 
petitioner has reasonable cause to believe that she or he is in imminent danger 
of becoming a victim of domestic violence. 

 

B. FLORIDA STATE LAW: 

1. Application of Traditional Rule of Law of Injunctions to Domestic Violence 
Injunctions: 
a. Domestic Violence Injunctions are NOT Controlled by Traditional Rule of Law 

of Injunctions: 
Domestic violence injunctions are created by statute, chapter 741, Florida 
Statutes, and therefore do not appear to be controlled by the traditional rule 
of law of injunctions.  The Florida Family Law Rule of Procedure 12.610(a), 
ŜƴǘƛǘƭŜŘ άLƴƧǳƴŎǘƛƻƴǎ ŦƻǊ 5ƻƳŜǎǘƛŎΣ wŜǇŜŀǘΣ 5ŀǘƛƴƎΣ ŀƴŘ {ŜȄǳŀƭ ±ƛƻƭŜƴŎŜΣέ 
specifically states that it applies to domestic, repeat, dating, and sexual 
violence injunctions; all other injunctions are controlled by Florida Rule of Civil 
Procedure 1.610.  
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(i) No Requirement to First Exhaust other Remedies: 
Further indications that the traditional requirements for requesting an 
injunction do not apply to domestic violence injunctions is that a petition 
for injunction does not require a showing that no other adequate remedy 
available at law exists.  Because the basis for a domestic violence 
injunction can be the commission of an act of domestic violence, and 
these include assault, battery, etc., criminal prosecution for these 
offenses provides another remedy at law.  Additionally, when an 
individual is charged with these offenses, the court must order that the 
defendant have no contact with the alleged victim as a condition of pre-
trial release.  §903.047(1)(b), Florida Statutes.  Therefore, the pre-trial 
release conditions for these types of criminal offenses serve one of the 
injunctive purposes of a domestic violence injunction and provide 
another remedy at law. 

(ii) No Requirement to Allege Irreparable Harm: 
Also, although one way to obtain a domestic violence injunction is by 
showing an imminent threat of domestic violence, this is not required if a 
petition is filed based on the petitioner already being a victim of domestic 
violence.  Therefore, alleging irreparable harm is not a requirement to 
seeking an injunction against domestic violence. 

 
2. Florida Statutes Chapter 741 

a. Chapter 741, Florida Statutes, Exclusive Method to Obtain an Injunction.  The 
procedure outlined in chapter 741, Florida Statutes, is the exclusive method 
to obtain an injunction in Florida for protection against domestic violence.  
No other remedies, including an injunction under Florida Rule of Civil 
Procedure 1.610, may be utilized to obtain an injunction against domestic 
violence. Campbell v. Campbell, 584 So.2d 125 (Fla. 4th DCA 1991); see 
Florida Family Law Rule of Procedure 12.610(a), and §61.052(6), Florida 
Statutes. 

b. See Shaw-Messed v. Messed, 755 So.2d 776 (Fla. 5th DCA 2000). 
The Fifth District Court of Appeal held that the trial court erred in not conducting 
an evidentiary hearing on the issuance of an injunction for protection against 
domestic violence filed by the wife against the husband, and in entering a 
mutual injunction in the dissolution action, under chapter 61, Florida Statutes, 
without any testimony that the husband had committed any conduct deserving 
such action.  In reversing the lower courtΩs ruling and remanding the case for 
further action, the Fifth District Court of Appeal held that §741.30, Florida 
Statutes, not chapter 61 of the Florida Statutes, is the appropriate vehicle for a 
domestic violence injunction. 
c. In addition to §741.28, Florida Statutes, a number of Florida statutes address 

issues associated with domestic violence cases, including injunctions 
(§741.31), civil actions for damages (§768.35), confidentiality (§§39.908, 
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741.401, 741.465), evidentiary issues (§90.5036) and mediation (§44.102).  
These related sections will be discussed further in this outline. 

   
3. Domestic Violence Definitions in Florida Statutes: 

a. DOMESTIC VIOLENCE means any assault, aggravated assault, battery, 
aggravated battery, sexual assault, sexual battery, stalking, aggravated 
stalking, kidnapping, false imprisonment, or any other criminal offense 
resulting in physical injury or death of one family or household member by 
another family or household member.  §741.28(2), Florida Statutes. 

 
b. Assault defined: 
An assault is an intentional, unlawful threat by word or act to do violence to the 
person of another, coupled with an apparent ability to do so, and doing some act 
which creates a well-founded fear in such other person that such violence is 
imminent.  §784.011(1), Florida Statutes. 

 
c. An assault is a misdemeanor of the second degree, punishable as provided in 

§§775.082 or 775.083.  §784.011(2), Florida Statutes. 
(i) Punishment for Assault under §775.082(4)(b), Florida Statutes: For a 

misdemeanor of the second degree, definite term of imprisonment not to 
exceed 60 days. 

(ii) Punishment for Assault under §775.083(1)(e), Florida Statutes: A person 
who had been convicted of assault may be sentenced to pay a fine in 
addition to the punishment under §775.082 above or he or she may be 
sentenced to pay a fine not to exceed $500.00 in lieu of the punishment 
described above.  

 
d. Battery defined: 
A person commits a battery if he or she (1) actually and intentionally touches or 
strikes another person against the will of the other, OR (2) intentionally causes 
bodily harm to another person.  §784.03, Florida Statutes.   

 
e. A battery is a misdemeanor of the first degree, punishable as provided in 

§775.082 or §775.083, Florida Statutes.  §784.03(1)(b), Florida Statutes. 
(i) Punishment for Battery under §775.082(4)(a): For a misdemeanor of the 

first degree, definite term of imprisonment not to exceed 1 year. 
(ii) Punishment for Battery under §775.083(1)(d): A person who had been 

convicted of battery may be sentenced to pay a fine in addition to the 
punishment under §775.082 above or he or she may be sentenced to pay 
a fine not to exceed $1,000 in lieu of the punishment described above.  

 
f. A person who has one or more prior convictions for battery, aggravated 

battery, or felony battery and who commits any second or subsequent 
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battery commits a felony of the third degree, punishable as provided in 
§§775.082, 775.083, or 775.084.  §784.03(2), Florida Statutes. 
(i) Punishment for third degree felony under §775.082(3)(d), Florida 

Statutes: a term of imprisonment not to exceed 5 years. 
(ii) Punishment for third degree felony under §775.083(1)(c), Florida 

Statutes: A person who had been convicted of a third degree felony may 
be sentenced to pay a fine in addition to the punishment under §775.082 
above or he or she may be sentenced to pay a fine not to exceed $5,000 
in lieu of the punishment described above.  

(iii) Punishment for a third degree felony under §775.084(4)(b)(3), Florida 
Statutes: If defendant is found to be a habitual felony offender: term of 
years not exceeding 10, and such offender shall not be eligible for release 
for 5 years. 

(iv) Punishment for third degree felony under §775.084(4)(d)(3), Florida 
Statutes: If defendant is found to be a violent career criminal: term of 
years not exceeding 15, with a mandatory minimum term of 10 years 
imprisonment. 

 
g. Felony Battery defined:  
A person commits felony battery if he or she (1) actually and intentionally 
touches or strikes another person against the will of the other; and (2) causes 
great bodily harm, permanent disability, or permanent disfigurement.  
§784.041(1), Florida Statutes.  
  
A person commits domestic battery by strangulation if the person knowingly and 
intentionally, against the will of another, impedes the normal breathing or 
circulation of the blood of a family or household member or of a person with 
whom he or she is in a dating relationship, so as to create a risk of or cause great 
bodily harm by applying pressure on the throat or neck of the other person or by 
blocking the nose or mouth of the other person. This paragraph does not apply 
to any act of medical diagnosis, treatment, or prescription which is authorized 
under the laws of this state.  §784.041(2)(a), Florida Statutes.   
 
h. Felony battery and domestic battery by strangulation are a third degree 

felony and punishable as set out above as provided in §§775.082, 775.083, or 
775.084, Florida Statutes.  See also section (f) above. 

 
i. Aggravated Battery defined: 
A person commits aggravated battery if he or she, while committing battery: (1) 
intentionally or knowingly causes great bodily harm, permanent disability, or 
permanent disfigurement; or (2) uses a deadly weapon.  Furthermore, a person 
commits aggravated battery if victim of the battery was pregnant at the time of 
the offense and the offender knew or should have known that the victim was 
pregnant.  §784.045, Florida Statutes.  
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j. Aggravated battery is a second degree felony, punishable as provided in 

§§775.082, 775.083, and 775.084, Florida Statutes. 
(i) Punishment for second degree felony under §775.082(3)(c): a term of 

imprisonment not to exceed 15 years. 
(ii) Punishment for second degree felony under §775.083(1)(b): A person 

who had been convicted of aggravated battery may be sentenced to pay 
a fine in addition to the punishment under §775.082 above.  The fine 
shall not exceed $10,000.  

(iii) Punishment for second degree felony under §775.084(4)(b)(2): If 
defendant is found to be a habitual felony offender: term of years not 
exceeding 30, and such offender shall not be eligible for release for 10 
years. 

(iv) Punishment for second degree felony under §775.084(4)(d)(2): If 
defendant is found to be a violent career criminal: term of years not 
ŜȄŎŜŜŘƛƴƎ плΣ ǿƛǘƘ ŀ ƳŀƴŘŀǘƻǊȅ ƳƛƴƛƳǳƳ ǘŜǊƳ ƻŦ ол ȅŜŀǊǎΩ 
imprisonment. 

  
k. The general view is that consent is not a defense to battery. 

(i) Lyons v. State, 437 So.2d 711, 712 (1st DCA 1983). 
(ii) State v. ConleyΣ тфф {ƻΦнŘ плл όCƭŀΦ пǘƘ 5/! нллмύΣ ά! ǾƛŜǿ ƻŦ ǘƘŜ ƭŀǿ 

that a victim of domestic violence can consent to the batteries and 
injuries perpetrated on him or her is incompatible with both the general 
law of battery and the specific legislative intent expressed in 
ϠтпмΦнфлмόнύΦΦΦΦέ 

(iii) See also State v. Conley, 799 So.2d 400 (Fla. 4th DCA 2001).  Judge 
Warner concurs in a separate opinion, finding that the lower court made 
an additional error in finding that consent to a battery is a defense.  
Consent is only a defense in cases of sexual battery, not domestic 
violence.   

 
l. Stalking defined: 
Section 784.048(2), Florida Statutes:  Any person who willfully, maliciously, and 
repeatedly follows, harasses, or cyberstalks another person commits the offense 
of stalking. 

 
m. Stalking is a misdemeanor of the first degree, punishable as provided in  

§775.082 or §775.083, Florida Statutes.  See also section (e) above.   
 

n. Cyber-Stalking defined:   
To engage in a course of conduct to communicate, or to cause to be 
communicated, words, images, or language by or through the use of electronic 
mail or electronic communication, directed at a specific person, causing 
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substantial emotional distress to that person and serving no legitimate purpose. 
§784.048, Florida Statutes. 

 
o. Aggravated stalking defined:  

(i) Any person who willfully, maliciously, and repeatedly follows, harasses, 
or cyberstalks another person, and makes a credible threat with the 
intent to place that person in reasonable fear of death or bodily injury of 
the person, or the person's child, sibling, spouse, parent, or dependent, 
commits the offense of aggravated stalking, a felony of the third degree, 
punishable as provided in §§775.082, 775.083, or 775.084, Florida 
Statutes. 

(ii) Any person who, after an injunction for protection against repeat 
violence, sexual violence, or dating violence pursuant to §784.046, or an 
injunction for protection against domestic violence pursuant to §741.30, 
Florida Statutes, or after any other court-imposed prohibition of conduct 
toward the subject person or that person's property, knowingly, willfully, 
maliciously, and repeatedly follows, harasses, or cyberstalks another 
person commits the offense of aggravated stalking, a felony of the third 
degree, punishable as provided in §§775.082, 775.083, or 775.084, 
Florida Statutes. 

(iii) Any person who willfully, maliciously, and repeatedly follows, harasses, 
or cyberstalks a minor under 16 years of age commits the offense of 
aggravated stalking, a felony of the third degree, punishable as provided 
in §§775.082, 775.083, or 775.084.  §784.048(3-5), Florida Statutes. See 
also section (f) above. 

 
4. Applicable Rules of Procedure: 

a. The Florida Family Law Rules of Procedure apply to domestic, repeat, dating 
and sexual violence proceedings. Florida Family Law Rule of Procedure 
12.010(a)(1). 

b. Pre-trial discovery:  
Pre-trial discovery is available in injunction cases including: depositions (rule 
12.290), interrogatories (rule 12.340), production of documents (rule 12.350), 
examination of persons (rule 12.360), and requests for admission (rule 12.370).  
However, the mandatory disclosure required under Florida Family Law Rule of 
Procedure 12.285 for most family law cases is not available in domestic, repeat, 
dating and sexual violence injunction proceedings. 
c. Procedures for temporary and final injunctions for protection against 

domestic violence are governed by Florida Family Law Rule of Procedure 
12.610.  In conjunction with this rule, the Florida Supreme Court has 
approved a series of standardized domestic violence forms, which include 
petitions for various types of injunctions and mandatory injunction forms.  
Judges are required to use the injunction forms when making determinations 

http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW8.02&fn=_top&sv=Split&tc=-1&findtype=L&docname=FLSTS775.084&db=1000006&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Florida
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in domestic violence cases.  Modifications of the mandatory injunction forms 
themselves must be approved by the Supreme Court of Florida. 

 
5. Clerk Shall Provide Assistance to Petitioners:  

The clerk of the court shall provide forms and assist petitioners in seeking both 
injunctions for protection against domestic violence and enforcement for a 
violation of an injunction. §741.30(2)(c)(1), Florida Statutes. Florida Family Law 
Rule of Procedure 12.610(b)(4)(A) broadens this obligation to require that the 
clerk of court also provide forms and assistance to petitioners seeking 
injunctions for protection against repeat, dating and sexual violence. 

 
6. No Filing Fee: 

The clerk of court cannot assess a filing fee for petitions for injunction against 
domestic violence.  §741.30(2)(a), Florida Statutes.   
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II. DOMESTIC VIOLENCE COURT ɀ CIVIL PROCEEDINGS: 

A. VALID ESTABLISHMENT OF DOMESTIC VIOLENCE COURTS:  

1. Case Law Validating Establishment of Domestic Violence Courts: 
a. Holsman v. Cohen, 667 So.2d 769 (Fla. 1996).  It is appropriate for circuits to 

establish domestic violence courts to enable family law judges to address all 
issues involving domestic violence in an expeditious, efficient, and deliberate 
manner. 

b. Rivkind v. Garcia, 650 So.2d 38 (Fla. 1995). 
c. Lƴ ǊŜ wŜǇƻǊǘ ƻŦ /ƻƳƳΩƴ ƻƴ CŀƳƛƭȅ /ƻǳǊǘǎ LLL, 646 So.2d 178 (Fla.1994). 

 
2. Local Rules and Administrative Orders Regarding the Implementation of Family 

Court Divisions are Both Valid. 
a. Holsman v. Cohen, 667 So.2d 769 (Fla. 1996). 

(i) District courts lack authority to review administrative orders. 
(ii) 5ƛǎǘǊƛŎǘ ŎƻǳǊǘǎΩ ƻōƭƛƎŀǘƛƻƴǎ Řƻ ƴƻǘ ƛƴŎƭǳŘŜ ǘƘŜ ŀǇǇǊƻǾŀƭ ƻŦ ǊƻǳǘƛƴŜ ƳŀǘǘŜǊǎ 

generally included in administrative orders such as the assignment of 
judges to divisions. 

b. Lƴ ǊŜ wŜǇƻǊǘ ƻŦ /ƻƳƳΩƴ ƻƴ CŀƳƛƭȅ /ƻǳǊǘǎ LLL, 646 So.2d 178 (Fla. 1994). 
c. Rivkind v. Patterson, 672 So.2d 819 (Fla. 1996). 

 
3. Judicial Assignments in Domestic Violence Court: 

a. Rivkind v. PattersonΣ стн {ƻΦнŘ умф όCƭŀΦ мффсύΣ όάǘƘŀǘ ƧǳŘƛŎƛŀƭ ŀǎǎƛƎƴƳŜƴǘǎ ŀǘ 
issue constitute a logical and lawful means to ensure the expeditious and 
ŜŦŦƛŎƛŜƴǘ ǊŜǎƻƭǳǘƛƻƴ ƻŦ ŘƻƳŜǎǘƛŎ ǾƛƻƭŜƴŎŜ ƛǎǎǳŜǎΦΦΦέύΦ 

 
b. Holsman v. Cohen, 667 So.2d 769 (Fla. 1996).  County court judges may be 

assigned to hear circuit court work on a temporary or regular basis, provided 
that the assignment is directed to a specified or limited class of cases.  
Likewise, this applies equally to the assignment of circuit judges to handle 
county court matters.   
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B. JURISDICTION OF DOMESTIC VIOLENCE COURTS: 
1. The Court Must Have Jurisdiction before Entering a Final Judgment of 

Injunction for Protection against Violence and Ancillary Relief.   
a. Velez v. Selmar, 781 So.2d 1197 (Fla. 3d DCA 2001) The trial court, which 

lacked jurisdiction, incorrectly entered an injunction against repeat violence 
and supplemental order for a final injunction. 

b. See also Rinas v. Rinas, 847 So.2d 555 (Fla. 5th DCA 2003). 
Trial court did not have jurisdiction to award custody, child support and alimony, 
in a domestic violence action, absent dissolution of marriage proceeding; 
§741.30, Florida Statutes, does not authorize such awards, under provisions of 
chapter 61, Florida Statutes, when petitioner in a domestic violence action is a 
ƳƛƴƻǊ ŎƘƛƭŘ ŦƛƭƛƴƎ ōȅ ŀƴŘ ǘƘǊƻǳƎƘ ƘŜǊ ƳƻǘƘŜǊ ŀǎ άƴŜȄǘ ōŜǎǘ ŦǊƛŜƴŘΦέ  Unique to this 
ŎŀǎŜΣ ǿŀǎ ǘƘŀǘ ǘƘŜ ǇŜǘƛǘƛƻƴŜǊΩǎ ƳƻǘƘŜǊ ǿŀǎ ŦƛƭƛƴƎ ƻƴ ƘŜǊ ƳƛƴƻǊ ŎƘƛƭŘΩǎ ōŜƘŀƭŦΣ ŀƴŘ 
in such cases ancillary relief may be limited. See Domestic Violence Legal Outline  
II. C. 4. c. 

 
2. CƭƻǊƛŘŀΩǎ Courts Lack Authority to Issue Protective Injunctions Granting Custody 

of Children who are Subjects of Foreign Custody Order.  Baumgartner v. 
Baumgartner, 691 So.2d 488 (Fla. 2d DCA 1997). 
a. Florida courts likewise lack authority to prohibit children, who are subjects of 

foreign custody orders, from leaving Florida. 
b. Florida courts do have authority to issue protective orders to those persons 

within the state.   
c. Foreign Orders Which Prohibit Removal of Child from Other Countries: 
See Abuchaibe v. Abuchaibe, 751 So.2d 1257 (Fla. 3d DCA 2000).  The Third 
District Court of Appeal held that the courts in Florida had no jurisdiction over a 
child for the purpose of making a custody determination under §61.1308(1)(b) 
Florida Statutes, where the child did not have any significant connection with the 
state of Florida.  The child was born in Florida, and later moved to Colombia.  He 
had lived about half of his thirty-three months in Florida, and about half in 
Colombia.  The father is a dual citizen of the U.S. and Colombia, where he 
resides.  The mother is a Colombian citizen and has resided in the U.S. while 
attempting to qualify for residency.  The child was present in Florida visiting his 
mother for six days prior to the mother filing an injunction for protection against 
domestic violence.  The Florida court entered a domestic violence injunction, 
asserted jurisdiction over the child, awarded her temporary custody, and 
ordered the child returned from Colombia by the father, who had sent him back 
to Colombia the day after the mother filed for the injunction.  The father 
commenced formal proceedings in Colombia to determine custody of the child 
some time after the final order of the Florida court in November 1998, which 
awarded custody to the mother.  Service of process on the mother for the 
Colombia proceedings was attempted, though unsuccessfully, through the 
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Colombian Consulate in Miami.  In December 1998, the mother filed for 
dissolution of marriage, seeking permanent custody of the child.  The mother 
subsequently dismissed her dissolution petition while the issue of jurisdiction 
was being considered by the Family Court.  The domestic violence trial court 
later held the father in contempt for his failure to return the child to the mother, 
despite the fatherΩs argument that Colombian law prevented him from removing 
the child from the country while custody proceedings were pending.  The Third 
District Court of Appeal reversed the trial courtΩs custody order, finding that the 
court erred in asserting jurisdiction.  Further, the Third District Court of Appeal 
reversed the contempt order, since the father was barred from removing the 
child from Colombia by Colombian law. 

 
3. /ƻǳǊǘΩǎ !ǳǘƘƻǊƛǘȅ ƛƴ /ƻƴǎƻƭƛŘŀǘŜŘ !Ŏǘƛƻƴ Subsequent to Dismissal of Domestic 

Violence Injunction: 
Court cannot enter no contact directives in related and consolidated paternity 
actions, subsequent to the court dismissing the temporary injunction.  See Taylor 
v. Taylor, 831 So.2d 240 (Fla. 2d DCA 2002).  The trial court's sua sponte 
consolidation of the Mother's petition for an injunction with the Mother's 
subsequently filed paternity action did not confer authority on the court to enter 
no contact directives against the Father, where the court dismissed the 
temporary domestic violence injunction.  

 

C. PARTIES/STANDING/RESIDENCY: 

1. Petitioner Does Not Have to Vacate Residence: 
! ǇŜǊǎƻƴΩǎ ǊƛƎƘǘ ǘƻ ŦƛƭŜ ŀ ǇŜǘƛǘƛƻƴ ŦƻǊ ƛƴƧǳƴŎǘƛƻƴ ŀƎŀƛƴǎǘ ŘƻƳŜǎǘƛŎ ǾƛƻƭŜƴŎŜ ƛǎ ƴƻǘ 
affected by whetƘŜǊ ǘƘŀǘ ǇŜǊǎƻƴ Ƙŀǎ ƭŜŦǘ ǘƘŜ ǇŀǊǘƛŜǎΩ ǊŜǎƛŘŜƴŎŜ ƻǊ ƘƻǳǎŜƘƻƭŘΦ  
§741.30(1)(d), Florida Statutes.  Likewise, a litigant may still be awarded 
ŜȄŎƭǳǎƛǾŜ ǳǎŜ ŀƴŘ ǇƻǎǎŜǎǎƛƻƴ ƻŦ ǘƘŜ ǇŀǊǘƛŜǎΩ ƘƻƳŜΣ ŜǾŜƴ ƛŦ ǘƘŜ ƭƛǘƛƎŀƴǘ Ƙŀǎ ƭŜŦǘ ǘƘŜ 
home. 

 
2. Petition can be filed Pro Se: 

A pro se litigant can file a petition for protection against domestic violence. 
§741.30(1)(f), Florida Statutes. 

 
3. Standing:  
{ŜŎǘƛƻƴ тпмΦолόмύόŀύΣ CƭƻǊƛŘŀ {ǘŀǘǳǘŜǎΥ ά!ƴȅ ǇŜǊǎƻƴ ŘŜǎŎǊƛōŜŘ ƛƴ ǇŀǊŀƎǊŀǇƘ όŜύΣ 
who is either the victim of domestic violence as defined in §741.28 or has 
reasonable cause to believe he or she is in imminent danger of becoming the 
victim of any act of domestic violence, has standing in the circuit court to file a 
sworn petition for an injunŎǘƛƻƴ ŦƻǊ ǇǊƻǘŜŎǘƛƻƴ ŀƎŀƛƴǎǘ ŘƻƳŜǎǘƛŎ ǾƛƻƭŜƴŎŜΦέ 
a. There is apparently no statutory distinction between the standing to file a 

petition, conferred above by being a victim of domestic violence or having a 
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reasonable belief of being in imminent danger of becoming a victim, and 
prevailing on the merits.  Section 741.30(6)(a), Florida Statutes, permits the 
court to enter the injunction upon making either of the findings in  
§741.30(1)(a), Florida Statutes.  This interpretation of standing is also 
supported by case law.  Cleary v. Cleary, 711 So.2d 1302 (Fla. 2d DCA 1998); 
Gustafson v. Mauck, 743 So.2d 614 (Fla. 1st DCA 1999).   

b. However, other cases discuss standing in the context of the relationship 
required to exist between parties before an individual can petition for a 
domestic violence injunction.  A petitioner lacks standing to file a petition for 
ƛƴƧǳƴŎǘƛƻƴ ƛŦ ƘŜ ƻǊ ǎƘŜ ŘƻŜǎ ƴƻǘ ƳŜŜǘ ǘƘŜ άǊŜǎƛŘƛƴƎ ǘƻƎŜǘƘŜǊέ ǊŜǉǳƛǊŜƳŜƴǘ ŦƻǊ 
seeking a domestic violence injunction.  Partlowe v. Gomez, 801 So.2d 968 
(Fla. 2d DCA 2001).  Therefore, there are two aspects to the standing 
requirement in domestic violence injunction cases; the provisions under (a) 
ŀōƻǾŜ ŀƴŘ όōύ ǘƘŜ άCŀƳƛƭȅ ƻǊ IƻǳǎŜƘƻƭŘ aŜƳōŜǊǎέ ǊŜǉǳƛǊŜƳŜƴǘ ōŜƭƻw. 

 
4. tŀǊǘƛŜǎ aǳǎǘ .Ŝ άCŀƳƛƭȅ ƻǊ IƻǳǎŜƘƻƭŘ aŜƳōŜǊǎέ ǘƻ wŜǉǳŜǎǘ ŀƴ LƴƧǳƴŎǘƛƻƴ ŦƻǊ 

the Protection against Domestic Violence:  An injunction for protection against 
domestic violence requires that the domestic violence or threat of domestic 
ǾƛƻƭŜƴŎŜ ƻŎŎǳǊ ōŜǘǿŜŜƴ άƻƴŜ ŦŀƳƛƭȅ ƻǊ ƘƻǳǎŜƘƻƭŘ ƳŜƳōŜǊέ ŀƴŘ άŀƴƻǘƘŜǊ ŦŀƳƛƭȅ 
ƻǊ ƘƻǳǎŜƘƻƭŘ ƳŜƳōŜǊέ ōǳǘ ǘƘŜ ǇŜǘƛǘƛƻƴŜǊ ƛǎ ƴƻǘ ǊŜǉǳƛǊŜŘ ǘƻ ōŜ the spouse of the 
respondent. §§тпмΦнуόнύΣ тпмΦолόмύόŜύΣ CƭƻǊƛŘŀ {ǘŀǘǳǘŜǎΦ  !ƴȅ άŦŀƳƛƭȅ ƻǊ 
household ƳŜƳōŜǊέ ŀǎ ŘŜŦƛƴŜŘ ǳƴŘŜǊ ϠтпмΦолόмύόŜύΣ CƭƻǊƛŘŀ {ǘŀǘǳǘŜǎΣ ōŜƭƻǿΣ Ŏŀƴ 
file a petition for protection against domestic violence. 
a. Pursuant to §741.28(3), Florida Statutes: άFAMILY OR HOUSEHOLD MEMBERέ 

means: 
(i) They are family or household members ς spouses, ex-spouses, relatives 

by blood or marriage, anyone who lives or has lived together in the same 
dwelling as a family unit AND 

(ii) They currently reside or have in the past resided together in the same 
dwelling as a family unit, OR  

(iii) They have a child in common, regardless of whether they have been 
married and regardless of whether they currently reside or have in the 
past resided together in the same dwelling. (If the parties are relatives 
and no longer reside together or did not reside together in the past they 
may want to file for an injunction under §784.046, Florida Statutes.) 

b. Unless the parties have a child in common, the parties must have lived in the 
same single dwelling with the person against whom the injunction is sought.  
(Therefore, a child who has never lived with his biological parent could not 
seek a domestic violence injunction against the parent.) 

c. 5ŜŦƛƴƛǘƛƻƴ ƻŦ άŦŀƳƛƭȅ ƻǊ ƘƻǳǎŜƘƻƭŘ ƳŜƳōŜǊέ ǳƴŘŜǊ CƭƻǊƛŘŀ ƭŀǿ ƛǎ ōǊƻŀŘŜǊ 
than under federal statutes:  Florida includes blood relatives and in-laws but 
federal law does not.  Furthermore, a minor child can file by and through a 
ǇŀǊŜƴǘ ŀǎ άƴŜȄǘ ōŜǎǘ CǊƛŜƴŘΦέ  IƻǿŜǾŜǊ ƛƴ ǎǳŎƘ ŎŀǎŜ ŀƴŎƛƭƭŀǊȅ ǊŜƭƛŜŦ Ƴŀȅ ōŜ 
limited. 
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(i) See Rinas v. Rinas, 847 So.2d 555 (Fla. 5th DCA 2003).  Improper for trial 
court to award custody, ŎƘƛƭŘ ǎǳǇǇƻǊǘΣ ŀƴŘ ŀƭƛƳƻƴȅ ŦƻǊ ǇŜǘƛǘƛƻƴŜǊΩǎ 
mother and sister in a domestic violence action where petitioner was a 
ƳƛƴƻǊ ŎƘƛƭŘ ŦƛƭƛƴƎ ōȅ ŀƴŘ ǘƘǊƻǳƎƘ ƘŜǊ ƳƻǘƘŜǊ ŀǎ άƴŜȄǘ ōŜǎǘ ŦǊƛŜƴŘΦέ   

(ii) See also infra D.1. Venue or Residency Requirement, there is no minimum 
residency requirement to petition for protection against domestic 
violence in Florida.  §741.30(1)(j), Florida Statutes.   

 
5. Lack of Standing Must be Raised Initially: 

Andrews v. Byrd, 700 So.2d 1250 (Fla. 1st DCA 1997).  Respondent must raise 
ƭŀŎƪ ƻŦ ǉǳŀƭƛŦƛŎŀǘƛƻƴ ǘƻ ƳŜŜǘ ŘŜŦƛƴƛǘƛƻƴ ƻŦ άŦŀƳƛƭȅ ƻǊ ƘƻǳǎŜƘƻƭŘ ƳŜƳōŜǊέ ōŜŦƻǊŜ 
the final injunction is entered.  The court affirmed the entry of a domestic 
violence injunction under chapter 741, Florida Statutes, despite the claim that 
ǘƘŜ ǊŜǎǇƻƴŘŜƴǘ ŘƛŘ ƴƻǘ ǉǳŀƭƛŦȅ ŀǎ ŀ άŦŀƳƛƭȅ ƻǊ ƘƻǳǎŜƘƻƭŘ ƳŜƳōŜǊΣέ ǿƘŜǊŜ ǘƘŜ 
issue was not raised until after the injunction was entered.  

 
6. Standing Requirement Met: 

a. Section 741.30, Florida Statutes, was intended to protect intimate (including 
same sex) partners and was not intended to exclude those who seek 
protection from someone of the same sex. Peterman v. Meeker, 855 So.2d 
690 (Fla. 2d  DCA 2003).   

b. Petitioner and respondent who are brother and sister have not lived together 
for 40 years.  They still qualify for domestic violence relief.  Rosenthal v. Roth, 
умс {ƻΦнŘ сстΣ όCƭŀΦ нŘ 5/! нллнύΦ  ¢ƘŜ ǎǘŀǘǳǘŜǎ ŘŜŦƛƴƛƴƎ άŘƻƳŜǎǘƛŎ ǾƛƻƭŜƴŎŜέ 
ŀƴŘ άŦŀƳƛƭȅ ƘƻǳǎŜƘƻƭŘ ƳŜƳōŜǊέ ǿŜǊŜ ŀƳŜƴŘŜŘ ŀŦǘŜǊ ǘƘƛǎ Ŏase in 2002. 

c. Temporary stay, of one week, with Aunt satisfied statutory requirement that 
ǘƘŜ ǇŀǊǘƛŜǎ ǿŜǊŜ ǊŜǎƛŘƛƴƎ ƛƴ ǘƘŜ άǎŀƳŜ ŘǿŜƭƭƛƴƎΦέ  Koris v. Zipnick, 738 So.2d 
369 (Fla. 4th DCA 1999). 

 
7. Standing Requirement NOT Met: 

a. Petitioner lacked standing to file a domestic violence action although the 
ǇŀǊǘƛŜǎΩ ǊŜƭŀǘƛƻƴǎƘƛǇ ǿŀǎ ǊƻƳŀƴǘƛŎ ƛƴ ƴŀǘǳǊŜ ǿƛǘƘ ƻǾŜǊƴƛƎƘǘ Ǿƛǎƛǘǎ ōŜŎŀǳǎŜ 
both parties lived in separate residences.  Slovenski v. Wright, 849 So.2d 349 
(Fla. 2nd DCA 2003). 

b. Petitioner who is maternal grandfather and who had custody of the 
ƎǊŀƴŘŎƘƛƭŘ ǊŜǉǳŜǎǘŜŘ ŘƻƳŜǎǘƛŎ ǾƛƻƭŜƴŎŜ ƛƴƧǳƴŎǘƛƻƴ ŀƎŀƛƴǎǘ ŎƘƛƭŘΩǎ ŦŀǘƘŜǊΦ  ¢ƘŜ 
Court found pursuant to §741.28 Florida Statutes, that the grandfather and 
father did not share child in common and dismissed the petition.  Partlowe v. 
Gomez, 801 So.2d 968 (Fla. 2d DCA 2001). 

c. Court found that statute required that parties lived together at some point; 
improper to enter injunction to sister-in-law, although related by marriage, 
where she and brother-in-law never resided together.  Sharpe v. Sharpe, 695 
So.2d 1302 (Fla. 5th DCA 1997).  The statute was modified after Sharpe to 



62 

 

make clear that parties who have a child in common do not have to have 
lived together. 

 
8. Alternative Procedure:  If the petitioner does not have standing to file a petition 

for an injunction against domestic violence, an injunction against repeat violence 
may be applicable.  §784.046, Florida Statutes.  

 

D. PROCEDURAL REQUIREMENTS FOR CLAIMS: 
1. Florida Family Law Rule of Procedure 12.610 Contains Additional Procedural 

Sections that  are Titled Requirements for Use of Petitions, Consideration of 
Petitions by the Court, Forms, Orders of Injunction, Issuing of Injunction, 
Service of Injunctions, Final Injunctions, Duration, Enforcement, and Motion to 
Modify or Vacate Injunction. 

 
2. Venue or Residency Requirement: 

a. Section 741.30(1)(j), Florida Statutes, ǎǘŀǘŜǎΣ άbƻǘǿƛǘƘǎǘŀƴŘƛƴƎ ŀƴȅ ǇǊƻǾƛǎƛƻƴǎ 
of chapter 47 [Venue], a petition for an injunction for protection against 
domestic violence may be filed in the circuit where the petitioner currently 
resides, where the respondent resides, or where the domestic violence 
occurred.  There is no minimum requirement of residency to petition for an 
injunction for protectionΦέ 

b. Location of the Alleged Act of Domestic Violence: 
(i) Whether an injunction can be issued when the act of domestic violence 
ƻǊ ǘƘŜ ŀƭƭŜƎŜŘ ǾƛŎǘƛƳΩǎ ōŀǎƛǎ ŦƻǊ ŦŜŀǊƛƴƎ ƘŜ ƻǊ ǎƘŜ ǿƛƭƭ ōŜŎƻƳŜ ŀ ǾƛŎǘƛƳ ƻŦ 
domestic violence occurs outside the State of Florida is a question that 
has not been answered by case law.  However, a petition for a domestic 
violence injunction is a private cause of action, equivalent to a civil 
action, Tobkin v. State, 777 So.2d 1160 (Fla. 4th DCA 2001), and 
§48.193(1)(b) states that a person submits to the jurisdiction of this state 
ōȅ άŎƻƳƳƛǘǘƛƴƎ ŀ ǘƻǊǘƛƻǳǎ ŀŎǘ ǿƛǘƘƛƴ ǘƘƛǎ ǎǘŀǘŜΦέ  ¢Ƙƛǎ ƛƴŘƛŎŀǘŜǎ ǘƘŀǘ ǘƘŜ 
acts forming the basis for a domestic violence injunction must be 
committed in Florida. 

(ii) However, when contemplating the issue discussed above, the court must 
recognize that the statutes do ǎǇŜŎƛŦƛŎŀƭƭȅ ǎǘŀǘŜ ǘƘŀǘ [ŜƎƛǎƭŀǘǳǊŜΩǎ ƛƴǘŜƴǘ ƛǎ 
to protect the victim.  Therefore, when determining whether to issue an 
ƛƴƧǳƴŎǘƛƻƴ ǘƘŜ ŎƻǳǊǘ Ƴǳǎǘ ŦƻŎǳǎ ƻƴ ǘƘŜ ǎŀŦŜǘȅ ƻŦ ǘƘŜ ǾƛŎǘƛƳΣ ǘƘŜ ǾƛŎǘƛƳΩǎ 
children, and any other person who may be in danger, whether or not the 
alleged act occurred at home or just across the state line. 

 
3. Service Requirements of Pleadings and Other Documents: 

Florida Family Law Rule of Procedure 12.610(b)(2)(A) requires petitions for 
protection against domestic violence, other required documents, and the 
temporary injunction (if one has been entered) to be served by a law 
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enforcement agency and requires the clerk to furnish a copy of the petition and 
applicable forms to law enforcement for service. 
a. Temporary and Final Injunctions Must be Served: 
See Florida Family Law Rules of Procedure 12.610(b)(2(A) and 12.610(c)(3)(A-B). 
b. Service Requirements for Subsequent Pleadings and Orders:   
ά!ƭƭ ƻǊŘŜǊǎ ƛǎǎǳŜŘΣ ŎƘŀƴƎŜŘΣ ŎƻƴǘƛƴǳŜŘΣ ŜȄǘŜƴŘŜŘΣ ƻǊ ǾŀŎŀǘŜŘ ǎǳōǎŜǉǳŜƴǘ ǘƻ ǘƘŜ 
original service of documents enumerated under subparagraph (1), shall be 
certified by the clerk of the court and delivered to the parties at the time of the 
entry of the order.  The parties may acknowledge receipt of such order in writing 
on the face of the original order.  In the event a party failed or refuses to 
acknowledge the receipt of a certified copy of an order, the clerk shall note on 
the original order that service was effected.  If delivery at the hearing is not 
possible, the clerk shall mail certified copies of the order to the parties at the last 
known address of each party.  Service by mail is complete upon mailing.έ  
§741.30(8)(a)(3), Florida Statutes.  See also Florida Family Law Rule of Procedure 
12.080.  The procedure for service of pleadings other than the petition, 
supplemental petitions and orders is governed by rule 12.080, except that 
service of a motion to modify or vacate an injunction should be by notice that is 
reasonably calculated to apprise the nonmoving party of the pendency of the 
proceedings.  Florida Family Law Rule of Procedure 12.610(b)(2)(C). 

 
4. Due Process Problems: 

a. Notice Problems: 
(i) ¢Ǌƛŀƭ ŎƻǳǊǘΩǎ ŘŜŎƛǎƛƻƴ ǘƻ ǇŜǊƳƛǘ ǇǎȅŎƘƻƭƻƎƛǎǘΩǎ ǘŜǎǘƛƳƻƴȅΣ ǿƘƛŎƘ ǿŀǎ ōŀǎŜŘ 

on a child custody psychological report, during a hearing on a temporary 
domestic violence injunction issued against the father, deprived the 
mother of procedural due process.  The report which recommended that 
ǘƘŜ ŎƘƛƭŘǊŜƴ ōŜ ǊŜƳƻǾŜŘ ŦǊƻƳ ǘƘŜ ƳƻǘƘŜǊΩǎ ŎǳǎǘƻŘȅ ŘǳŜ ǘƻ ǎŜǾŜǊŜ 
alienation of the children from their father was 35 pages single spaced 
and was not received by the mother until the day before the hearing.  
Schmitz v. Schmitz, 890 So.2d 1248 (Fla. 4th DCA 2005). 

(ii) Lab report, which was sent directly to the judge, was an ex parte 
communication and the court must provide a copy to each party and 
allow each side to be heard before suspending visitation base upon 
report.  Pierce v. Tello, 868 So.2d 1253 (Fla. 4th DCA 2004). 

(iii) CƻǊƳŜǊ ²ƛŦŜΩǎ ŘǳŜ ǇǊƻŎŜǎǎ ǊƛƎƘǘǎ ǿŜǊŜ ǾƛƻƭŀǘŜŘ ǿƘŜƴ ǘǊƛŀƭ ŎƻǳǊǘ ƻƴ ƛǘǎ ƻƴ 
ƛǘǎ ƻǿƴ Ƴƻǘƛƻƴ ƳƻŘƛŦƛŜŘ άƴƻ ŎƻƴǘŀŎǘέ ǇǊƻǾƛǎƛƻƴ ƻŦ ǘƘŜ ŎƻƴǘŜƳǇǘ ƻǊŘŜǊΣ 
domestic violence injunction, husband did not request a modification and 
agreed at that hearing that the only issues to be decided was the amount 
of child support. Swanson v. Swanson, 888 So.2d 117 (Fla. 4th DCA 2004).  
See also White v. Cannon, 778 So.2d 467 (Fla. 3d DCA 2001).   

(iv) Trial court erred in dismissing an injunction against domestic violence in 
the final judgment dissolving tƘŜ ǇŀǊǘƛŜǎΩ ƳŀǊǊƛŀƎŜ ǿƘŜǊŜ ǘƘŜ Ǉetitioner 
did not move to vacate the injunction and where the parties were not 
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noticed that the matter would be considered, thus failing to provide due 
process on the issue.  Parties must have notice that dismissal will be 
considered. Farr v. Farr, 840 So.2d 1166 (Fla. 2d DCA 2003). 

(v) /ƻǳǊǘ ŜǊǊŜŘ ƛƴ ƘŜŀǊƛƴƎ ǊŜǎǇƻƴŘŜƴǘΩǎ Ƴƻǘƛƻƴ ǘƻ ƳƻŘƛŦȅ ǘŜƳǇƻǊŀǊȅ 
injunction concerning child custody at the same time as the final hearing.  
Petitioner claimed no notice and asked for continuance which was 
denied. Cervieri v. Cervieri, 814 So.2d 528 (Fla. 4th DCA 2002). 

(vi) Conversion of ex parte hearing on Motion to Quash Injunction into full 
evidentiary hearing infringed upon due process and therefore the 
injunction was vacated and the case remanded for a full hearing.  Melton 
v. Melton, 811 So.2d 862 (Fla. 5th DCA 2002). 

(vii) wŜǎǇƻƴŘŜƴǘΩǎ ǊƛƎƘǘ ǘƻ ŘǳŜ ǇǊƻŎŜǎǎ ǾƛƻƭŀǘŜŘ ǿƘŜǊŜ ŎǳǎǘƻŘȅ ŀƴŘ Ǿƛǎƛǘŀǘƛƻƴ 
were terminated without a petition requesting such relief.  Ryan v. Ryan, 
784 So.2d 1215 (Fla. 1st DCA 2001). 

(viii) By dismissing injunction without motion, notice or hearing, the court 
erred.  Chanfrau v. Fernandez, 782 So.2d 521 (Fla. 2d DCA 2001). 

(ix) Judge cannot sua sponte modify injunction where no motion seeking 
modification was filed.  Mayotte v. Mayotte, 753 So.2d 609 (Fla. 5th DCA 
2000). 

(x) The trial court amended a domestic violence injunction and granted the 
paternal grandmother temporary custody of the child without motion, 
notice, or hearing afforded to the parties.  The custody order was 
reversed and the court stated that the fact that the wife had obtained a 
hearing on a motion to dissolve the child custody order was not sufficient 
to satisfy due process requirements.  Snyder v. Snyder, 685 So.2d 1320 
(Fla. 2d DCA 1996).   

 
b. Opportunity to be Heard: 

(i) It was error to deny respondent the opportunity to present evidence.  
Oravec v. Sharp, 743 So.2d 1174 (Fla. 1st DCA 1999), Madan v. Madan, 
729 So.2d 416 (Fla. 3d DCA 1999). 

(ii) Full evidentiary hearing required.  Cisneros v. Cisneros, 782 So.2d 547 
(Fla. 4th DCA 2001), Chanfrau v. Fernandez, 782 So.2d 521 (Fla. 2d DCA 
2001). 

(iii) Must allow evidence to be presented. Wooten v. Jackson, 812 So.2d 609 
(Fla. 1st DCA 2002), Shaw-Messer v. Messer, 755 So.2d 776 (Fla. 5th DCA 
2000), Cuiska v. Cuiska, 777 So.2d 419 (Fla. 1st DCA 2000). 

(iv) Lǘ ǿŀǎ ŜǊǊƻǊ ŦƻǊ ǘƘŜ ŎƻǳǊǘ ǘƻ άŎǳǘ ƘŜŀǊƛƴƎ ǎƘƻǊǘέ ŘǳŜ ǘƻ ƴǳƳōŜǊ ƻŦ ŎŀǎŜǎ 
to be heard that day. Semple v. Semple, 763 So.2d 484 (Fla. 4th DCA 
2000). 

(v) Petitioner requested emergency writ of certiorari for review of two 
separate orders which denied her ex parte motion for a domestic 
violence injunction.  The first petition was denied without a hearing.  The 
second petition denied relief, holding that the first order issued by a 
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different judge was controlling.  The writ was granted and the judge 
ƛǎǎǳƛƴƎ ǘƘŜ ŦƛǊǎǘ ƻǊŘŜǊ ŀŘƳƛǘǘŜŘ ŜǊǊƻǊ ōŜŎŀǳǎŜ ǘƘŜ ǇŜǘƛǘƛƻƴŜǊΩǎ ŀƭƭŜƎŀǘƛƻƴǎ 
were sufficient.  The Fifth DISTRICT COURT OF APPEAL quashed both 
orders and remanded the case to the first judge with instructions to issue 
the temporary injunction.  Gonzales v. Clark, 799 So.2d 451 (Fla. 5th DCA 
2001).   

c. Court Forced Defendant to Proceed to Hearing without Representation: 
Defendant, against whom injunction for protection was sought, was denied due 
process when trial court granted her twenty days to obtain representation and 
at the same time required her to proceed pro se at a hearing in which all of the 
issues that required the assistance of an attorney were to be decided. Sheinheit 
v. Cuenca, 840 So.2d 1122 (Fla. 3d DCA 2003). 

 
5. Injunction Must be Issued as a Separate Order under Chapter 741: 

a. An injunction for protection against domestic violence must be issued as a 
separate order under chapter 741, Florida Statutes, including service of 
process, proper pleadings, and sufficient evidence to support an injunction or 
waiver.  Guida v. Guida, 870 So.2d 222 (Fla. 2d DCA 2004). 

b. Section 61.052(6), Florida Statutes, mandates that an injunction must be a 
separate order from the final judgment of dissolution of marriage.  See also  
Campbell v. Campbell, 584 So.2d 125 (Fla. 4th DCA 1991). 

c. Practical Reasons for this Mandate: It facilitates protection by Police 
The Florida Supreme Court Approved Family Law Form final judgments, which 
pertain to domestic violence, are recognized due to their uniformity by law 
enforcement personnel, whereas individually created final judgments may not 
be registered or easily recognized.  The form injunctions are registered in a 
statewide registry and may be verified by law enforcement personnel.  A similar 
order under chapter 61, Florida Statutes, would not be registered. 
  

6. Entering and Interpreting Multiple or Inconsistent Orders:   
Provisions regarding support, custody, and exclusive use and possession of the 
home in Chapter 61 orders take precedence over inconsistent determinations in 
domestic violence injunctions, whether a chapter 61 case was filed and 
determined subsequent to the chapter 741, Florida Statutes, action or before.  
§741.30(1)(c), Florida Statutes. 

 
7. Domestic Violence Hearings Must be Recorded: 

a. Section 741.30(6)(h), Florida Statutes. 
b. Schmidt v. Hunter, 788 So.2d 322 (Fla. 2d DCA 2001).  Initial hearing must be 

recorded for contempt to be adjudicated; otherwise, facially sufficient claim 
of error cannot be refuted by the record. 

  
8. Mediation in Domestic Violence Cases: 
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a. A court shall not refer any case to mediation if it finds there has been a 
history of domestic violence that would compromise the mediation process.  
§44.102(2)(c), Florida Statutes. 

b. Florida Family Law Rule of Procedure 12.610 prohibits mediation in domestic 
violence injunction cases until after all the issues involved in granting a final 
injunction have been resolved except for the issues listed in the rule under 
12.610όŎύόмύό/ύΦ ά¢ƘŜ ŎƻǳǊǘΣ ǿƛǘƘ ŎƻƴǎŜƴǘ ƻŦ ǘƘŜ ǇŀǊǘƛŜǎΣ Ƴŀȅ ǊŜŦŜǊ ǘƘŜ ǇŀǊǘƛŜǎ 
to mediation by a certified mediator to attempt to resolve the details as to 
[issues listed in the rule 12.610(c)(1)(C).]  This mediation shall be the only 
alternative dispute resolution process offered by the court.  Any agreement 
reached by the parties through mediation shall be reviewed by the court and, 
if approved, incorporated into the final judgment.  If no agreement is 
reached the matters referred shall be returned to the court for appropriate 
rulings.  Regardless of whether all issues are resolved in mediation, an 
injunction for protection against domestic violence shall be entered or 
ŜȄǘŜƴŘŜŘ ǘƘŜ ǎŀƳŜ Řŀȅ ŀǎ ǘƘŜ ƘŜŀǊƛƴƎ ƻƴ ǘƘŜ ǇŜǘƛǘƛƻƴ ŎƻƳƳŜƴŎŜǎΦέ  CƭƻǊƛŘŀ 
Family Law Rule of Procedure 12.610(c)(1)(C). 

 
9. Bond is Not Required for Civil Domestic Violence Injunction: 

No bond is required for issuance of a civil injunction for protection against 
domestic violence. §741.30(2)(b), Florida Statutes; Florida Family Law Rule of 
Procedure 12.610(c)(2)(B). 

 
10. Error for Trial Court to Enter Final Injunction When no Petition was Filed: 

Orth v. Orndorff, 835 So.2d 1283 (Fla. 2d DCA 2003): ¢Ǌƛŀƭ ŎƻǳǊǘΩǎ ǎǳŀ ǎǇƻƴǘŜ 
entry of a final ƛƴƧǳƴŎǘƛƻƴ ǿƘŜǊŜ ǘƘŜǊŜ ǿŀǎ ƴƻ ǇŜǘƛǘƛƻƴ ōŜŦƻǊŜ ƛǘ ǿŀǎ ƛƴ άŘƛǊŜŎǘ 
contravention of §741.30(1)(l), (4), and (6)(a), which requires the filing of a 
petition and a hearing on such prior to the issuance of an injunctionΦέ  

 
11. Petition Requirements:  The petition must be sworn, §741.30(3)(b), Florida 

Statutes, and the petitioner must initial a statement in the petition 
acknowledging that he/she understands that the statements made in the 
petition are subject to the penalty perjury.  §741.30(3)(c), Florida Statutes.  See 
also §741.30(1)(b), Florida Statutes (An injunction for protection against 
domestic violence may be sought regardless of whether any other actions are 
pending between the parties.  However, the pendency of any other action must 
be alleged in the petition for protection against domestic violence). 

 
12. Required Forms for Filing:   

Depending on the request of the petitioner, the following additional Florida 
Supreme Court Approved Family Law Forms must be filed in addition to the 
petition: 
a. If temporary child support is requested: 
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(i) Notice of Social Security Number, Florida Supreme Court Approved 
Family Law Form 12.902(j), and  

(ii) Family Law Financial Affidavit, Florida Family Law Rules of Procedure 
Form 12.902(b) or (c). 

(iii) Child Support Guidelines Worksheet, Florida Family Law Rules of 
Procedure Form 12.902(e). 

b. If temporary custody of a minor child is requested: 
Uniform Child Custody Jurisdiction and Enforcement Affidavit, Florida Supreme 
Court Approved Family Law Form 12.902(d). 
c. If temporary alimony is requested: 
Family Law Financial Affidavit, Florida Family Law Rules of Procedure Form 
12.902(b) or (c). 
 

13. Perjury: 
a. If a petitioner makes false statements in a petition for an injunction against 

domestic violence, the petitioner is subject to perjury prosecution pursuant 
to the elements of §837.02, Florida Statutes.  Adams v. State, 727 So.2d 983 
(Fla. 5th DCA 1999).  The petitioner is made aware of this potential sanction 
when the petitioner signs the petition and takes the oath required under 
§741.30(3)(c), Florida Statutes. 

Adams v. State, 727 So.2d 983 (Fla. 5th DCA 1999).  The wife was convicted of 
perjury by contradictory statement after filing a false affidavit in a domestic 
violence action against her husband. On appeal she contended that the trial 
court erred in not granting her motion for judgment of acquittal because 1) the 
evidence established that she did not sign the affidavit under oath, and 2) her 
defense of recantation was established as a matter of law.  The Fifth District 
Court of Appeal Court of Appeals affirmed the trial court finding that neither 
argument possessed merit and emphasized the criminal consequences attach to 
the false swearing of complaints, even where the affiant might have been 
motivated by the desire to benefit the person against whom the complaint was 
sworn. 
b. Additionally, in a dissolution action, the court can consider false allegations   

made by a party in an injunction proceeding under §741.30, Florida Statutes,  
when determining parental responsibility and physical residence of the  
ǇŀǊǘƛŜǎΩ ŎƘƛldren.  §61.13(3)(k), Florida Statutes. 

 
14. Frivolous Allegations: 

a. Chapter 741, Florida Statutes, does not provide a sanction when a party to an 
injunction proceeding makes frivolous allegations.  However, one possible 
sanction could be the ŀǿŀǊŘ ƻŦ ŀǘǘƻǊƴŜȅΩǎ ŦŜŜǎ ǳƴŘŜǊ §57.105, Florida 
Statutes.   

b. !ƭǘƘƻǳƎƘ ƴƻ ŎŀǎŜǎ ǿŜǊŜ ƭƻŎŀǘŜŘ ŀǳǘƘƻǊƛȊƛƴƎ ŀǘǘƻǊƴŜȅΩs fees in such a case, 
ϠртΦмлрΣ CƭƻǊƛŘŀ {ǘŀǘǳǘŜǎΣ ǇŜǊƳƛǘǎ ŀƴ ŀǿŀǊŘ ƻŦ ŀǘǘƻǊƴŜȅΩǎ ŦŜŜǎ ƛƴ ŀ ŎƛǾƛƭ ŀŎǘƛƻƴ 
ƛŦ ǘƘŜ ŎƻǳǊǘ ŦƛƴŘǎ ǘƘŀǘ άǘƘŜ ƭƻǎƛƴƎ ǇŀǊǘȅ ƻǊ ǘƘŜ ƭƻǎƛƴƎ ǇŀǊǘȅΩǎ ŀǘǘƻǊƴŜȅ ƪƴŜǿ ƻǊ 
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should have known that a claim or defense when initially presented to the 
court or at any time before trial: (a) Was not supported by the material facts 
necessary to establish the claim or defense; or (b) Would not be supported 
by the application of then-ŜȄƛǎǘƛƴƎ ƭŀǿ ǘƻ ǘƘƻǎŜ ƳŀǘŜǊƛŀƭ ŦŀŎǘǎΦέ  Cf. Cisneros 
v. Cisneros, 831 So.2d 257 (Fla. 3d DCA 2002), (stating request for appellate 
ŀǘǘƻǊƴŜȅΩǎ ŦŜŜǎ ǳƴŘŜǊ ϠртΦмлр ƛƴ ŘƻƳŜǎǘƛŎ ǾƛƻƭŜƴŎŜ ƛƴƧǳƴŎǘƛƻƴ ŎŀǎŜ ǎƘƻǳƭŘ ōŜ 
made by timely motion before appellate court); but cf. Lewis v. Lewis, 689 
{ƻΦнŘ мнтм όCƭŀΦ мǎǘ 5/! мффтύ όǎǘŀǘƛƴƎ ŀǘǘƻǊƴŜȅΩǎ ŦŜŜǎ Ƴŀȅ ƴƻǘ ōŜ ŀǿŀǊŘŜŘ 
in a domestic violence injunction case under §61.16 (dissolution of marriage) 
where it did not involve enforcement or facilitation of an action under 
chapter 61).     

c. See also ǎŜŎǘƛƻƴ LLΦtΦόмύΣ !ǘǘƻǊƴŜȅΩǎ CŜŜǎ ƛƴ 5ƻƳŜǎǘƛŎ ±ƛƻƭŜƴŎŜ tǊƻŎŜŜŘƛƴƎǎΦ 
 

15. Failure to Appear: 
No specific sanctions are provided under chapter 741, Florida Statutes, when a 
petitioner or respondent fails to appear at a hearing on an injunction petition.  
The court generally dismisses the petition if the petitioner fails to appear.  Filing 
fees can no longer be assessed for a domestic violence injunction.  

  

E. SUBSTANTIVE REQUIREMENTS FOR CLAIMS: 
1. Legal Grounds Required to Enter an Ex parte Temporary Injunction: 

The court is required to find that an immediate danger exists prior to issuing a 
temporary injunction.  Section 741.30(5)(a) states that when a petitioner files a 
ǇŜǘƛǘƛƻƴ ŦƻǊ ƛƴƧǳƴŎǘƛƻƴ ŀƴŘ άƛǘ ŀǇǇŜŀǊǎ ǘƻ ǘƘŜ ŎƻǳǊǘ ǘƘŀǘ ŀƴ ƛƳƳŜŘƛŀǘŜ ŀƴŘ 
ǇǊŜǎŜƴǘ ŘŀƴƎŜǊ ƻŦ ŘƻƳŜǎǘƛŎ ǾƛƻƭŜƴŎŜ ŜȄƛǎǘǎέ  ǘƘŜ ŎƻǳǊǘ Ƴŀȅ ƎǊŀƴǘ ŀ ǘŜƳǇƻǊŀǊȅ 
injunction, ex parte. See also infra section 2(b). 

 
2. Legal Grounds Required to Enter a Final Injunction:  

a. There are two bases for obtaining a final injunction for protection against 
domestic violence. A petitioner must either show: 
(i) The petitioner is a victim of domestic violence, as defined under §741.28, 

Florida Statutes, OR 
(ii) The petitioner has reasonable cause to believe that he or she is in 

imminent danger of becoming the victim for a court to issue an ex parte 
temporary injunction and/or a final injunction for protection against 
domestic violence.  §741.30(1)(a),(6)(a), Florida Statutes; See also Farrell 
v. Marquez, 747 So.2d 413 (Fla. 5th DCA 1999). 

(iii) Physical Injury or Death Not a Pre-Requisite to Grant an Injunction:  
Definition does not require that the physical injury or death occur in 
connection with the offense. R.H. v. State, 709 So.2d 129 (Fla. 4th DCA 
1998).  See also Rey v. Perez-Gurri, 662 So.2d 1328 (Fla. 3d DCA 1995). 
Chapter 741, Florida Statutes, does not require a petitioner to 
demonstrate that he or she has already been a victim of domestic 
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violence.  The petitionerΩs evidence that her former husband recently 
threatened her was sufficient to establish άreasonable cause to believe 
that she was about to become a victim of domestic violenceέ in light of 
her former husbandΩs prior violent threatening behavior.   

(iv) The second basis for petitioning for an injunction requires the petitioner 
to shoǿ ǘƘŀǘ ƘŜ ƻǊ ǎƘŜ ƛǎ ƛƴ άƛƳƳƛƴŜƴǘ ŘŀƴƎŜǊέ ƻŦ ŘƻƳŜǎǘƛŎ ǾƛƻƭŜƴŎŜΦ  
Taylor v. Taylor, 831 So.2d 240 (Fla. 2d DCA 2002) (stating court failed to 
find that either of the two statutory bases for issuing a domestic violence 
injunction existed).   

(v) Section 741.30(6)(b), Florida Statutes, sets forth specific factors the court 
should consider when determining whether there is imminent danger of 
domestic violence.  See infra section (b). 

b. Court Must Consider; §741.30(6)(b), Florida Statutes: 
In determining whether the petitioner has reasonable cause to believe he or she 
is in imminent danger of becoming a victim, the court must consider all relevant 
factors alleged in the petition for injunction, including but not limited to: 

(i) The history between the petitioner and respondent, including threats 
harassment, stalking, and physical abuse. 

(ii) Whether the respondent has attempted to harm the petitioner or family 
members or individuals closely associated with the petitioner. 

(iii) Whether the respondent has threatened to conceal, kidnap, or harm the 
ǇŜǘƛǘƛƻƴŜǊΩǎ ŎƘƛƭŘ ƻǊ ŎƘƛƭŘǊŜƴΦ  

(iv) Whether the respondent has used, or has threatened to use, against the 
petitioner any weapons such as guns or knives. 

(v) Whether the respondent has intentionally injured or killed a family pet. 
(vi) Whether the respondent has physically restrained the petitioner from 

leaving the home or calling law enforcement. 
(vii) Whether the respondent has a criminal history involving violence or the 

threat of violence. 
(viii) The existence of a verifiable order of protection issued previously or from 

another jurisdiction. 
(ix) Whether the respondent has destroyed personal property, including, but 

not limited to, telephones or other communications equipment, clothing, 
or other items belonging to the petitioner. 

(x) Whether the respondent engaged in any other behavior or conduct that 
leads the petitioner to have reasonable cause to believe that she or he is 
in imminent danger of becoming a victim of domestic violence. 

c. Remoteness of Incident(s) Forming Basis For Petition: 
There is no requirement that the incidents alleged to support the issuance of an 
injunction for protection against domestic violence occur within a certain time 
frame relative to filing of the petition.  Section 741.30(6)(b), above, sets forth the 
factors the court should consider regarding whether a threat of domestic 
violence is imminent.  Some factors indirectly address the proximity of the 
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alleged acts to the filing of the petition: 1) the history of the parties; and 2) the 
prior criminal record of violence of the respondent.   

  
3. Fear of Imminent Danger Established: 

a. Moore v. Hall, 786 So.2d 1264 (Fla. 2d DCA 2001).  The trial court erred in 
finding that the verbal statement from ǘƘŜ ǊŜǎǇƻƴŘŜƴǘ ǎŀȅƛƴƎΣ άL ǎƘƻǳƭŘ ƘŀǾŜ 
ƪƛƭƭŜŘ ƘŜǊΣέ ƳŀŘŜ ǘƻ ŀ ǇǊƻŎŜǎǎ ǎŜǊǾŜǊ όǎƘƻǊǘƭȅ ōŜŦƻǊŜ ǘƘŜ ǇŜǘƛǘƛƻƴ ŦƻǊ 
protection against domestic violence was filed), provided the petitioner with 
an objectively reasonable fear of imminent domestic violence.  A pushing 
incident that occurred twelve years ago, along with a gift sent to the 
petitioner from the respondent containing a knife in the back of the 
statuette, may have given the petitioner a reasonable fear of imminent 
domestic violence sufficient to support the issuance of an injunction at that 
time.  However, at the time of the injunction hearing twelve years had 
passed without further violence or threats (with the exception of the 
statement above) despite continued litigation between the parties.  The 
decision of the trial court was reversed. 

b. Abravaya v. Gonzalez, 734 So.2d 577 (Fla. 3d DCA 1999).  The Third District 
Court of Appeal Court of Appeals held that the testimony of a former 
girlfriend alleging that her former boyfriend threatened her well-being by 
driving his truck on the expressway in an erratic and threatening manner, 
intentionally preventing her from exiting the highway at her desired exit, and 
rear-ending her vehicle, was internally consistent and sufficient to support 
the entry of a final injunction for protection against domestic violence.  The 
Third  Court of Appeals held that the testimony of the girlfriend alone was 
sufficient and the court expressly recognized the general AŎȅŎƭŜ ƻŦ ǾƛƻƭŜƴŎŜΦέ  

 
4. Fear of Imminent Danger NOT Established: 

a. Kopelovich v. Kopelovich, 793 So.2d 31 (Fla. 2d DCA 2001).  Respondent 
threatened to harm dog and petitioner in court by destroying her financially, 
brainwashing her and embarrassing her in front of her friends.  The Second 
District Court of Appeal held that it was error for the trial court to grant 
initial ex parte injunction and amended temporary injunction against 
respondent where petitioner failed to establish άimmediate or present 
dangerέ or threat of or actual άdomestic violence,έ in accordance with 
§741.30(5), Florida Statutes (1999), and Florida Family Law Rule of Procedure 
12.610.  In order to balance respondentΩs due process rights against harm 
sought to be protected, evidence supporting an ex parte injunction should be 
άstrong and clear.έ Additionally, it was error to enter a final injunction where 
petitioner amended her petition to include allegations sufficient to satisfy 
the statutory requirements, but where petitionerΩs testimony at hearing still 
failed to satisfy the requirement that she had άa reasonable cause to believe 
she was in imminent danger of domestic violence.έ Note: This case was 
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decided before injuring or killing a family pet was added to the statute as a 
relevant factor. 

b. McMath v. Biernacki, 776 So.2d 1039 (Fla. 1st DCA 2001). 
Receipt of letter and later flowers ŘƻŜǎ ƴƻǘ ŎǊŜŀǘŜ άǿŜƭƭ-founded fear that 
violence is iƳƳƛƴŜƴǘΦέ   
c. Giallanza v. Giallanza, 787 So.2d 162 (Fla. 2d DCA 2001). 
General harassment of petitioner and/or her children insufficient.  
d. Cuiska v. Cuiska, 777 So.2d 419 (Fla. 1st DCA 2000). 

The First District Court of Appeal held that the trial court did not abuse its 
discretion in denying the entry of a temporary injunction for protection against 
domestic violence where the allegations in the petition did not demonstrate the 
existence of an άimmediate and present danger of domestic violenceέ as required 
by §741.30(5)(a), Florida Statutes.  Although the appellate court did not rule on 
the issue of whether the trial court erroneously dismissed the petition without a 
hearing, due to the fact that such an order was not provided as part of the case 
on appeal, the opinion noted that in accordance with §741.30(5)(b), Florida 
Statutes, a hearing on the allegations of the petition would clearly be required 
before the case could be dismissed. 
e. Gustafson v. Mauck, 743 So.2d 614 (Fla. 1st DCA 1999). 
The First District Court of Appeal held that the trial court erred in granting a final 
injunction for protection against domestic violence on the basis of repeated 
telephone calls made to petitioner, where the calls did not give the petitioner 
objectively reasonable grounds to fear that she was in imminent danger of 
violence from the respondent, and there was no evidence of previous physical 
violence, although a final injunction had been previously entered which expired 
two years prior.  The parties had not lived together for five years and the calls  
subsided once the step-father asked the respondent to stop calling.  The court 
reviewed the 1 997 amendment to §741.30(1)(a), Florida Statutes, which 
changed the standard for issuance of an injunction to require reasonable fear of 
imminent danger, as opposed to reasonable fear of violence at some 
indeterminate time in the future.  
f. Farrell v. Marguez, 747 So.2d 413 (Fla. 5th DCA 1999). 
Petitioner and respondent  are both students at  the University.  He parked his 
car in a school lot near her, greeted her, offered her a birthday card and was 
seen on campus several times.  No reasonable cause to believe the petitioner 
was about to become a victim of domestic violence.  See infra (5)(c) for further 
facts of this case. 
g. Oettmeier v. Oettmeier, 960 So.2d 902, (Fla. 2nd DCA 2007) Competent, 

substantial evidence did not support finding that wife had an objectively 
reasonable fear of imminent domestic violence at the hands of husband, as 
required for issuance of injunction for protection against domestic violence.  
The danger feared must be imminent and the rationale for the fear must also 
be objectively reasonable.   In this case, the husband (1) moved out of the 
home taking most of his personal belongings except a loaded gun in the 
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closet, which she concluded was a threat; (2) left angry messages on her cell 
phone and notes at the home; (3) "broke into" the home with the aid of a 
locksmith after having moved out; (4) spit on her face and pushed her away 
when she tried to kiss him approximately nine months earlier; (5) is a very 
heavy drinker who becomes depressed and angry when he drinks; (6) beat 
on the door and walls of the home and on one occasion smashed a trash can 
in the kitchen; (7) threatened to make her life miserable if she did not offer 
to buy him out; and (8) has a mental health problem but does not take his 
medication.  The wife did not allege that the husband ever physically harmed 
her or that he verbally threatened to physically harm her. 

 
5. Sufficiency of Allegations and Evidence: 

a. Whether the conduct meets the statutory requirement is a question of fact 
for the trier of fact.  Biggs v. Elliot, 707 So.2d 1202 (Fla. 4th DCA 1998). 

b. Sufficient Evidence to Grant an Injunction: 
(i) Gonzales v. Clark, 799 So.2d 451 (Fla. 5th DCA 2001). 

Petitioner requested an emergency writ of certiorari for review of two 
separate orders which denied her ex parte petition for a domestic 
violence injunction. The first petition was denied without a hearing.  A 
different judge denied the second petition, holding that the first order 
was controlling. The writ was granted and the judge issuing the first order 
candidly admitted, by filing a response with the district court, error 
because the petitionerΩs allegations were sufficient to issue the 
injunction. The Fifth District Court of Appeal quashed both orders and 
remanded the case to the first judge with instructions to issue the 
temporary injunction.  

(ii) See supra section E.(4)(d), Cuiska v. Cuiska, 777 So.2d 419 (Fla. 1st DCA 
2000). 

(iii) See supra section E.(3)(b), Abravaya v. Gonzalez, 734 So.2d 577 (Fla. 3d 
DCA 1999). 

(iv) Biggs v. Elliot, 707 So.2d 1202 (Fla. 4th DCA 1998). Following the 
petitioner, repeatedly telephoning her, and stalking her constitutes 
grounds for a final injunction. 

(v) Rey v. Perez-Gurri, 662 So.2d 1328 (Fla. 3d DCA 1995). 
Chapter 741, Florida Statutes, does not require a petitioner to 
demonstrate that he or she has already been a victim of domestic 
violence.  The petitionerΩs evidence that her former husband recently 
threatened her was sufficient to establish άreasonable cause to believe 
that she was about to become a victim of domestic violenceέ in light of 
her former husbandΩs prior violent threatening behavior.  Note: The 1997 
statutory change requires that petitioner must either be a άvictim of 
domestic violence or have reasonable cause to believe he or she is in 
ƛƳƳƛƴŜƴǘ ŘŀƴƎŜǊ ƻŦ ōŜŎƻƳƛƴƎ ŀ ǾƛŎǘƛƳΧέ Notwithstanding such change, 
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the reasoning of this case should apply, provided the imminent standard 
is met. 

c. See also in this outline, IV. Domestic Violence ς Criminal Proceedings, section 
F. Parental Discipline/Battery on a Child.  

 
6. Insufficient Evidence to Grant Injunction: 

a. Hursh v. Asner, 890 So.2d 494(Fla. 5th DCA 2004).  No error in denying 
petition for domestic violence when pŜǘƛǘƛƻƴŜǊΩǎ ǳƭǘƛƳŀǘŜ ōǳǊŘŜƴ ƻŦ ǇǊƻƻŦ ƛǎ 
not met. 

b. Mossbrooks v. Advincula, 748 So.2d 382 (Fla. 3d DCA 2000). 
The Third District  Court of Appeals reversed the entry of an injunction for 
protection against domestic violence because the evidence presented to the trial 
court of the alleged prior acts of violence was insufficient as a matter of law. 
c. Farrell v. Marquez, 747 So.2d 413 (Fla. 5th DCA 1999).  
The Fifth District Court of Appeal held that it was error for the trial court to enter 
a final injunction for protection against domestic violence where no evidence 
was presented that the former husband had physically harmed or threatened the 
former wife, and the facts alleged and proved did not support the conclusion 
that the former wife had reasonable cause to believe that she was in imminent 
danger of becoming a victim of domestic violence.  The testimony revealed four 
encounters which did not involve any physical harm or threat of harm.  During 
the first such encounter, the former wife discovered the former husbandΩs 
parked car next to hers in the school parking lot; however, there was no 
evidence the former husband was present at the time.  Second, the former wife 
saw the former husband three times at a school building where they both take 
classes.  On one occasion he greeted her in passing.  On another occasion, he 
offered her a birthday card, and she continued to exit the building.  On the third 
occasion, following the conclusion of a lecture they had both attended, when she 
attempted to cut through the crowd to leave and the former husband did not 
move out of her way, she reacted by pushing him out of the way with her book 
bag. The testimony revealed, however, that it was impossible for him to move 
due to the fact that there were people on both sides of him.   

 
7. Aggravated Stalking: 

a. Continued Incidents Constitute Aggravated Stalking: 
Jordan v. State, 802 So.2d 1180 (Fla. 3d DCA 2001). Defendant appealed 
convictions for aggravated stalking and trespass after violating a domestic 
violence injunction on the grounds that the evidence was not sufficient to 
sustain the charges.  The court held that the defendantΩs conduct in visiting the 
victimΩs home after the issuance of the injunction and multiple phone calls from 
jail subsequent to his arrest constituted aggravated stalking under §741.30, 
Florida Statutes. 
b. Single Incident Not Enough: 
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Stone v. State, 798 So.2d 861 (Fla. 4th DCA 2001).  Defendant appealed a 
conviction for aggravated stalking after a no contest plea.  The only evidence 
supporting the charge was the probable cause affidavit detailing the events of 
the night in question.  The Fourth District Court of Appeal held that there was 
not a sufficient factual basis for a nolo contendere plea on a charge pursuant to 
§784.048(3), Florida Statutes.  The affidavit alleged a single incident on one 
occasion.  There was no other evidence presented that the defendant had 
contact with the victim at any other juncture; therefore, a charge of aggravated 
stalking was inappropriate because there was only a single act.  
c. Disjointed and Discrete Incidents Not Enough: 
Butler v. State, 715 So.2d 339 (Fla. 4th DCA 1998).  Disjointed and discrete 
incidents, interspersed with one of more reconciliations between the defendant 
ŀƴŘ ǘƘŜ ǾƛŎǘƛƳΣ ǿƘƻ ǿŜǊŜ ƛƴ ŀƴ άƻƴ ŀƴŘ ƻŦŦέ ŀƎŀƛƴ ƳŀǊƛǘŀƭ ǊŜƭŀǘƛƻƴǎƘƛǇΣ ŀǊŜ ƴƻǘ 
instances of repeated harassing conduct constituting aggravated stalking. 

F. EX PARTE TEMPORARY INJUNCTIONS: 

1. Required Forms/Information : 
If the petition for injunction requests that the court address issues of temporary 
child custody or visitation of the parties minor child or children, the required 
allegations under §61. 522 shall be incorporated into the petition for protection 
against domestic violence or a separate Uniform Child Custody Jurisdiction and 
Enforcement Act Affidavit Form (UCCJEA), which sets out the required 
information, shall accompany it.  Section 741.30(3)(d), Florida Statutes.   
See also in this outline, sections II.D.(12),(13) for further explanation of the 
petition requirements and additional forms required for filing when petitioner 
requests temporary child or spousal support.  

 
2. Amended Petition: 

The petitioner retains the right to promptly amend any petition, or otherwise be 
heard in person on any petition in accordance with Florida Rules of Civil 
Procedure.  §741.30(5)(b), Florida Statutes.  Once amended, the court must 
consider the amended petition as if it was originally filed.  Florida Family Law 
Rule of Procedure 12.610(c)(1)(A). 

 
3. Making the Judicial Determination of Whether to Enter a Domestic Violence 

Injunction:  
In actual practice, the court reviews the petition and pleadings ex parte, the 
same day it is filed, to determine if an ex parte temporary injunction should be 
issued.  To accomplish this, a judge must be available in each circuit 24 hours a 
day, seven days a week, to hear petitions for injunctions for protection against 
domestic violence.  §26.20, Florida Statutes.  See also supra section E. 
Substantive Requirements for Claims. 
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4. Court Must Use Florida Supreme Court Approved Family Law Forms Applicable 
to Domestic Violence.  Florida Family Law Rule of Procedure 12.610(c)(2)(A). 

 
5. Period of Effectiveness: 

An ex parte temporary injunction shall be effective for a fixed period not to 
exceed 15 days AND a full hearing on a final injunction shall be set for a date no 
later than the date the temporary injunction ceases to be effective.  
§741.30(5)(c), Florida Statutes, Florida Family Law Rule of Procedure 
12.610(c)(3)(A).   

 
6. Notice of Full Hearing: 

Once a petition for an injunction is filed, a hearing on the petition must be held 
at the earliest possible time. §741.30(4), Florida Statutes.  The respondent 
should receive notice of the hearing when the petition, temporary injunction or 
order denying the petition, and other pleadings are served. §741.30(4), Florida 
Statutes; Florida Family Law Rules of Procedure 12.610(c)(3)(A).  

 
7. Required Verified Pleadings: 

The court can only consider the verified pleadings/affidavits in an ex parte 
hearing, unless the respondent appears at the hearing or has received 
reasonable notice of the hearing.  §741.30(5)(b), Florida Statutes. 
a. If the respondent appears at the temporary injunction hearing or has had 

reasonable notice of it, a full evidentiary hearing may be held.  Florida 
Family Law Rule of Procedure 12.610(c)(1)(A). 

b. Court Can Not Consider Ex parte Motion unless it is Verified: 
Vargas v. Vargas, 816 So.2d 238 (Fla. 2d DCA 2002).  Azra Rheman Vargas 
appeals from a non-final order issued without notice that temporarily enjoined 
her and her husband, David Vargas, from removing their children from the 
jurisdiction of the circuit court and required her to relinquish the children's 
passports to her attorney or to her husband. The Second District Court of Appeal 
reversed the decision from the trial court because the trial court failed to 
conform to the requirements of Florida Rule of Civil Procedure 1.610.  The 
Second District Court of Appeal said that the party seeking a temporary 
injunction without notice must file a verified pleading or affidavit that alleges 
specific facts showing immediate and irreparable harm and must detail any 
efforts made to give notice and the reasons why notice should not be required. 
Florida Rule of Civil Procedure 1.610(a).  Appellantôs motion was not verified 
because he did not file an affidavit, and he did not detail any efforts made to give 
notice or state why notice should not be required.  Note that this does not 
preclude a party from reapplying for injunctive relief in accordance with the 
requirements of rule 1.610. 

 
8. Denial of Petition for Temporary Injunction, Mandatory Requirements of 

Judiciary when Petition for Temporary Injunction is Denied: 
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a. If the court finds no basis for the issuance of an injunction the petition may 
be denied without a return hearing.  A denial shall be by written order noting 
the legal grounds for denial.  §741.30(5)(b), Florida Statutes.  See also Florida 
Supreme Court Approved Family Law Form 12.980(b)(2). 

b. When the only ground for denial is no appearance of an immediate and 
present danger of domestic violence, the petition for an ex parte temporary 
injunction may be denied but the court shall set a full hearing on the petition 
with notice at the earliest possible time.  §741.30(5)(b), Florida Statutes, 
Florida Supreme Court Approved Family Law Form 12.980(b)(1).   
(i) See also Cuiska v. Cuiska, 777 So.2d 419 (Fla. 1st DCA 2000), (trial court 

did not abuse its discretion in denying the entry of a temporary injunction 
for protection against domestic violence where the allegations in the 
petition did not demonstrate the existence of an άimmediate and present 
danger of domestic violenceέ as required by §741.30(5)(a), Florida 
Statutes.) Furthermore, although the appellate court, in Cuiska, did not 
rule on the issue of whether the trial court erroneously dismissed the 
petition without a hearing, due to the fact that such an order was not 
provided as part of the case on appeal, the opinion noted that in 
accordance with §741.30(5)(b), Florida Statutes, a hearing on the 
allegations of the petition would clearly be required before the case 
could be dismissed. 

(ii) Segui v. Nester, 745 So.2d 591 (Fla. 5th DCA 1999). 
c. Likewise, Florida Family Law Rule of Procedure 12.610(b)(3) requires the 

denial of a petition to be by written order noting the legal grounds for denial 
and when the only ground for denial is no appearance of immediate and 
present danger of domestic violence the court must set a full hearing on the 
petition, with notice, at the earliest possible time. 
(i) Mandatory requirements if petition is denied - 

(a) order must be in writing and specify how the allegations were 
insufficient OR 

(b) if the petition is dismissed because there is no appearance of an 
immediate and present danger of domestic violence, a full hearing 
must be scheduled at the earliest possible time. 

(ii) Sanchez & Smith v. State, 785 So.2d 672 (Fla. 4th DCA 2001).  The Fourth 
District Court of Appeal held in these consolidated opinions that it was 
error for the trial court to summarily deny a facially sufficient petition for 
ex parte injunction against domestic violence without a hearing and 
without explanation for the reason for summarily denying the petition. 
The trial court provided as its sole reason for denying the petition, only 
ǘƘŀǘ ǇŜǘƛǘƛƻƴŜǊ άŦŀƛƭŜŘ ǘƻ ŀƭƭŜƎŜ ŦŀŎǘǎ ǎǳŦŦƛŎƛŜƴǘ ǘƻ ǎǳǇǇƻǊǘ ǘƘŜ ŜƴǘǊȅ ƻŦ ŀƴ 
injunction against ŘƻƳŜǎǘƛŎ ǾƛƻƭŜƴŎŜ ƻǊ ǊŜǇŜŀǘ ǾƛƻƭŜƴŎŜΣέ ōǳǘ ŘƛŘ ƴƻǘ 
specify how the allegations were insufficient.  Additionally, the denial of 
ǇŜǘƛǘƛƻƴŜǊΩǎ ŦŀŎƛŀƭƭȅ ǎǳŦŦƛŎƛŜƴǘ ǇŜǘƛǘƛƻƴ ǿƛǘƘƻǳǘ ŀ ƘŜŀǊƛƴƎ ǿŀǎ ŀ ŘŜǇŀǊǘǳǊŜ 
from the essential requirements of the law.  The Fourth District Court of 
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Appeal also held that it was error for the trial judge to summarily dismiss 
an ex parte injunction for protection against domestic violence issued by 
a duty judge the previous day and to cancel the hearing which had been 
set by the duty judge.  Before the denial of a petition and prior to 
ŘƛǎƳƛǎǎŀƭ ƻŦ ŀƴ ƛƴƧǳƴŎǘƛƻƴΣ ǿƘŜǊŜ ǘƘŜ ǘǊƛŀƭ ŎƻǳǊǘΩǎ ŀŎǘƛƻƴ ƛǎ ōŀǎŜŘ ƻƴ ŀ 
finding of insufficient allegations, the trial court must have a specific basis 
for that finding.     

(iii) See also Kniph v. Kniph, 777 So.2d 437 (Fla. 1st DCA 2001).  Dismissal of a 
request for an injunction against domestic violence solely on the basis 
that there was a pending divorce action between the parties is contrary 
to §741.30(1)(b), Florida Statutes (1999), and constitutes error.   

d. Continuance of the Hearing/ Extension of Temporary Injunction: 
(i) The court may grant a continuance of the hearing and an extension of the 
ǘŜƳǇƻǊŀǊȅ ƛƴƧǳƴŎǘƛƻƴ ǿƘŜƴ άƎƻƻŘ ŎŀǳǎŜέ ƛǎ ǎƘƻǿƴ ōȅ ŀƴȅ ǇŀǊǘȅΣ ƻǊ ƻƴ ǘƘŜ 
ŎƻǳǊǘΩǎ ƻǿƴ Ƴƻǘƛƻƴ ŦƻǊ άƎƻƻŘ ŎŀǳǎŜΣέ ƛƴŎƭǳŘƛƴƎ ŦŀƛƭǳǊŜ ǘƻ ƻōǘŀƛƴ ǎŜǊǾƛŎŜ 
of process.  Florida Family Law Rule of Procedure 12.610(c)(4)(A), 
§741.30(5)(c).  Therefore, the court can sua sponte extend a temporary 
inƧǳƴŎǘƛƻƴ ǿƘŜƴ ƛǘ Ƙŀǎ άƎƻƻŘ ŎŀǳǎŜέ ƻǊ ǿƘŜƴ ƛǘ ŦƛƴŘǎ ƛǘ άƴŜŎŜǎǎŀǊȅέ ŘǳŜ ǘƻ 
the fact the hearing is being continued.  There does not appear to be a 
time limit to an extension of a temporary injunction when it is made 
according to the above procedures.  However, due process concerns 
would still apply.  See Kopelovich v. Kopelovich, 793 So.2d 31 (Fla. 2d DCA 
2001). 

(ii) See also Miller v. Miller, 691 So.2d 528 (Fla. 4th DCA 1997).  The court 
may not extend a temporary injunction without good cause. 

(iii) Section 741.30(5)(c) states that a request for an extension of a hearing on 
a petition must be made before or during the hearing on the petition for 
injunction.  When a hearing on a petition is continued, the court can 
extend the temporary injunction if necessary during any period of 
continuance.  §741.30(5)(c), Florida Statutes. 

(iv) Motions regarding the extension of a temporary injunction may be 
served by certified mail.  Florida Family Law Rules of Procedure 
12.610(c)(3)(A). 

 
9. Service of Temporary Injunction and Notice of Hearing on Final Injunction:   

The respondent shall be personally served, by a law enforcement officer, with a 
copy of the petition, temporary injunction or order denying the petition, notice 
of hearing and the following additional forms, a financial affidavit and UCCJEA, if 
applicable; unless the respondent was present at the ex parte hearing or had 
reasonable notice.  §741.30(4), Florida Statutes, Florida Family Law Rule of 
Procedure 12.610(c)(3)(A).  Service should be made as soon as possible and may 
be obtained any day of the week, at any time.  §741.30(8)(a)(1), Florida Statutes. 
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G. RELIEF GRANTED IN TEMPORARY DOMESTIC VIOLENCE 

INJUNCTIONS: 

1. Final Judgment of Ex Parte Temporary Injunction 
Section 741.30(5)(a), Florida Statutes, if the court determines that there is an 
immediate and present danger of domestic violence, the court may grant a 
temporary injunction ex parte, and may grant such relief as the court deems 
proper, including an injunction: 
a. Restraining the respondent from committing any acts of domestic violence. 
b. Awarding the petitioner the temporary exclusive use and possession of the 

dwelling that the parties share or excluding the respondent from the 
residence of the petitioner. 

c. Granting the petitioner temporary custody of a minor child or children, on 
the same basis as provided in chapter 61. 

d. Ordering such other relief as the court deems necessary for the protection of 
a victim of domestic violence, including injunctions or directives to law 
enforcement agencies. 

e. Restrain respondent from contact with petitioner or any member of 
ǇŜǘƛǘƛƻƴŜǊΩǎ ƛƳƳŜŘƛŀǘŜ ŦŀƳƛƭȅ ƻǊ ƘƻǳǎŜƘƻƭŘΦ  CƭƻǊƛŘŀ {ǳǇǊŜƳŜ /ƻǳǊǘ 
Approved Family Law Forms 12.980(d)(1) and (d)(2). 

f. 9ȄŎƭǳŘŜ ǊŜǎǇƻƴŘŜƴǘ ŦǊƻƳ ǇŜǘƛǘƛƻƴŜǊΩǎ ǇƭŀŎŜ ƻŦ ŜƳǇƭƻȅƳŜƴǘ ƻǊ ǎŎƘƻƻƭΦ  CƭƻǊƛŘŀ 
Supreme Court Approved Family Law Forms 12.980(d)(1) and (d)(2). 

g. Exclude respondent from places frequented regularly by petitioner and/or 
any named family or household member of petitioner.  Florida Supreme 
Court Approved Family Law Forms 12.980(d)(1) and 12.980(d)(2). 

h. Order respondent to surrender any firearms and ammunition in his/her 
ǇƻǎǎŜǎǎƛƻƴ ǘƻ ǘƘŜ ǎǇŜŎƛŦƛŜŘ ǎƘŜǊƛŦŦΩǎ ƻŦŦƛŎŜ ǇŜƴŘƛƴƎ ŦǳǊǘƘŜǊ ƻǊŘŜǊ ƻŦ ǘƘŜ ŎƻǳǊǘΦ  
Florida Supreme Court Approved Family Law Forms 12.980(d)(1) and 
12.980(d)(2). 

 
2. See Also Infra Section II.J. Factors the Court Must Consider When Entering an 

Injunction. 
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H. FINAL INJUNCTIONS: 

1. ! άŦǳƭƭ ŜǾƛŘŜƴǘƛŀǊȅ ƘŜŀǊƛƴƎέ ƛǎ ǊŜǉǳƛǊŜŘ ōŜŦƻǊŜ ŀ final injunction can be entered. 
Florida Family Law Rule of Procedure 12.610(c)(1)(B). 
a. Lewis v. Lewis, 689 So.2d 1271 (Fla. 1st DCA 1997). 
It was error to enter a final injunction and award the wife temporary custody of 
the children without providing an adequate hearing as required by the domestic 
violence statute and Florida Family Law Rules of Procedure.  The law requires 
custody to be addressed at the final injunction hearing on the same basis as 
provided in chapter 61.  The domestic violence statute requires a full evidentiary 
hearing prior to issuing a final injunction.  The trial court erred in not allowing 
any testimony from witnesses who were present or cross-examination of the 
parties. See also Miller v. Miller, 691 So.2d 528 (Fla. 4th DCA 1997). 
b. Ohrn v. Wright, 963 So.2d 298 (Fla. 5th DCA 2007) In a hearing for a final 
ŘƻƳŜǎǘƛŎ ǾƛƻƭŜƴŎŜ ƛƴƧǳƴŎǘƛƻƴΣ ǘƘŜ ǘǊƛŀƭ ŎƻǳǊǘ ǾƛƻƭŀǘŜŘ ǘƘŜ ǇŜǘƛǘƛƻƴŜǊΩǎ ŘǳŜ 
process rights when it did not swear either witness and did not permit the 
appellant to call a witness who could have offered testimony to support her 
version of the incidents that had occurred between the parties.  

c. Smith v. Smith, 964 So.2d 217 (Fla. 2nd DCA 2007) The husbanŘΩǎ ǊƛƎƘǘ ǘƻ ŘǳŜ 
process was violated when the trial court did not permit him to call his 
witnesses or to testify himself prior to the court entering a final injunction. 

d. See also supra section E., Substantive Requirements for Claims. 
 
2. Court Must Ensure that the Parties Understand the Terms: 
¢ƘŜ ŎƻǳǊǘ Ƴǳǎǘ άŜƴǎǳǊŜ ǘƘŀǘ ǘƘŜ ǇŀǊǘƛŜǎ ǳƴŘŜǊǎǘŀƴŘ ǘƘŜ ǘŜǊƳǎ ƻŦ ǘƘŜ ƛƴƧǳƴŎǘƛƻƴΣ 
the penalties for failure to comply, and that the parties cannot amend the 
injunction verbally, in writing, or by invitation to the residence. §741.2902(2)(b), 
Florida Statutes. 

 
3. Recording: 

All proceedings shall be recorded which may be by electronic means as provided 
by the Rules of Judicial Administration. §741.30(6)(h), Florida Statutes. 

 
4. Grounds for Relief: 

When it appears to the court that the petitioner is a victim of domestic violence 
or has reasonable cause to believe he or she will become a victim, the court may 
grant such relief as the court deems proper.  §741.30(6)(a), Florida Statutes. See 
also section II.J. Factors the Court must Consider when Entering an Injunction. 

 
5. It is Error to Grant Relief Not Requested, Unless it Falls within the Statutory 

Language Regarding Domestic Violence: 
a. Ryan v. Ryan, 784 So.2d 1215 (Fla. 2d DCA 2001). 
b. 5ƻƴΩǘ ƎƛǾŜ ŜȄŎƭǳǎƛǾŜ ǳǎŜ ƻŦ ƳŀǊƛǘŀƭ ƘƻƳŜ ƛŦ ƴƻǘ ǊŜǉǳŜǎǘŜŘΦ Montemarano v. 

Montemarano, 792 So.2d 573 (Fla. 4th DCA 2001). 
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6. An injunction for protection against domestic violence should not be used as a 

substitute for an order regarding issues which should be addressed in 
dissolution of marriage or paternity proceeding.  
See hΩbeill v. StoneΣ тнм {ƻΦнŘ офо όCƭŀΦ нŘ 5/! мффуύΦ  ά!ƭthough custody 
matters may be decided in domestic violence proceeding, better practice in such 
case would be for trial court to enter temporary order, such as order adopting 
general master's report, and direct parties to litigate their subsequent custody 
and visitation disputes in proper paternity proceeding where orders entered 
ǿƻǳƭŘ ǊŜƳŀƛƴ ƛƴ ŜŦŦŜŎǘ ōŜȅƻƴŘ ǘŜƳǇƻǊŀǊȅ ƭƛŦŜǎǇŀƴ ƻŦ Ƴƻǎǘ ƛƴƧǳƴŎǘƛƻƴǎΦέ 

 
7. The Court Must Use the Florida Supreme Court Approved Forms that Apply to 

Domestic Violence. Florida Family Law Rule of Procedure 12.610(c)(2)(A). 
 
8. Period of Effectiveness: 

a. Section 741.30 has also been revised to provide that the terms of an 
ƛƴƧǳƴŎǘƛƻƴ ŀǊŜ ǘƻ άǊŜƳŀƛƴ ƛƴ ŜŦŦŜŎǘ ǳƴǘƛƭ ƳƻŘƛŦƛŜŘ ƻǊ ŘƛǎǎƻƭǾŜŘΦέ See 
§741.30(6)(c), Florida Statutes.   

b. Florida Family Law Rule of Procedure 12.610(c)(4)(B) states that a final 
injunction must be issued for a fixed period or until further order of the 
court.  See also Miguez v. Miguez, 824 So.2d 258 (Fla. 3d DCA 2002).  

c. A final judgment of injunction for protection against domestic violence may 
be effective indefinitely, until modified or dissolve by the judge at either 
ǇŀǊǘȅΩǎ ǊŜǉǳŜǎǘΣ ǳǇƻƴ ƴƻǘƛŎŜ ŀƴŘ ƘŜŀǊƛƴƎΣ ƻǊ ŜȄǇƛǊŜ ƻƴ ŀ ŘŀǘŜ ŎŜǊtain at the 
ƧǳŘƎŜΩǎ ŘƛǎŎǊŜǘƛƻƴΦ  CƭƻǊƛŘŀ {ǳǇǊŜƳŜ /ƻǳǊǘ Approved Family Law Form 
12.980(e).  The court has discretion to determine the length of time for 
which the injunction will remain in effect. See Amendments to the Florida 
Family Law Rules, no. 89,955 (Fla. 2/26/98).  Therefore, the duration of the 
injunction is not subject to any time limits by statute. Id.; Patterson v. 
Simonik, 709 So.2d 189 (Fla. 3d DCA 1998). 

d. See also Goodell v. Goodell, 421 So.2d. 736 (Fla. 4th DCA 1982).  The 
appellate court affirmed the trial courtΩs finding of contempt against the wife 
for violation of the injunction contained in the final judgment of dissolution 
of marriage against her claim that the injunction was void because it was 
perpetual.  The court held that the injunction was properly entered, valid and 
enforceable and not overbroad despite the absence of a time limit.  The 
Fourth District Court of Appeal held that an injunction can be entered as long 
as the court feels the protection is necessary or until a modification is 
needed. 

   
9. Judicial Error Entering and Vacating Final Injunction: 

a. Oravec v. Sharp, 743 So.2d 1174 (Fla. 1st DCA 1999). 
The First District Court of Appeal held that the trial court erred in entering a final 
injunction for protection against domestic violence where the entry of the order 
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was inconsistent with the judgeΩs statement that he intended only to extend the 
temporary injunction for 90 days, and the court denied the respondent an 
opportunity to present evidence in opposition to the entry of the injunction. 
b. Lee v. Delia, 827 So.2d 368 (Fla. 2d DCA 2002).  The trial court erred in 

denying the rŜǎǇƻƴŘŜƴǘΩǎ Ǉƻǎǘ ƧǳŘƎƳŜƴǘ Ƴƻǘƛƻƴǎ ǘƻ ǾŀŎŀǘŜ ǘƘŜ Ŧƛƴŀƭ 
injunction where a stipulation was entered into to enter the final injunction 
and the final injunction is inconsistent with the terms of the stipulation.  The 
denial of the post judgment motion to vacate is reversed and the case 
remanded to the trial court to hold a hearing on the merits of the motion. 

I. RELIEF GRANTED IN FINAL DOMESTIC VIOLENCE INJUNCTIONS: 

1. Final Judgment of Injunction for Protection Against Domestic Violence: 
Section 741.30(6)(a)1.-7., Florida Statutes, after notice and hearing, if the court 
determines that the petition is either a victim of domestic violence, as defined by 
§741.28, Florida Statutes, or has reasonable cause to believe he or she is in 
imminent danger of becoming a victim of domestic violence, the court may grant 
such relief as the court deems proper, including an injunction: 
a. Restraining the respondent from committing any acts of domestic violence 

agŀƛƴǎǘ ǇŜǘƛǘƛƻƴŜǊ ƻǊ ŀƴȅ ƳŜƳōŜǊ ƻŦ ǇŜǘƛǘƛƻƴŜǊΩǎ ŦŀƳƛƭȅ ƻǊ ƘƻǳǎŜƘƻƭŘ 
members. 

b. Awarding the petitioner the temporary exclusive use and possession of the 
dwelling that the parties share or excluding the respondent from the 
residence of the petitioner. 

c. Granting the petitioner temporary custody of a minor child or children, on 
the same basis as provided in chapter 61, Florida Statutes. 

d. Establishing temporary support for the petitioner (temporary alimony) 
and/or minor child or children (temporary child support), on the same basis 
as provided in chapter 61, Florida Statutes. 

e. Ordering the respondent to participate in a treatment, intervention, or 
counseling services to be paid for by the respondent. See infra, Batterer 
Intervention Programs. 

f. Referring a petition to a certified domestic violence center. 
g. Ordering such other relief as the court deems necessary for the protection of 

a victim of domestic violence, including injunctions or directives to law 
enforcement agencies. 

h. Restraining respondent from contact with petitioner or any member of 
ǇŜǘƛǘƛƻƴŜǊΩǎ ƛƳƳŜŘƛŀǘŜ ŦŀƳƛƭȅ ƻǊ ƘƻǳǎŜƘƻƭŘ.  Florida Supreme Court 
Approved Forms 12.980(d)(1) and 12.980(d)(2). 

i. Ordering counseling for any minor children and order any other provisions 
relating to minor children.  Florida Supreme Court Approved Family Law 
Form 12.980(e)(1). 
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j. Excluding ǊŜǎǇƻƴŘŜƴǘ ŦǊƻƳ ǇŜǘƛǘƛƻƴŜǊΩǎ ǇƭŀŎŜ ƻŦ ŜƳǇƭƻȅƳŜƴǘ or school.  
Florida Supreme Court Approved Family Law Forms 12.980(d)(1) and 
12.980(2). 

k. Excluding respondent from places frequented regularly by petitioner and/or 
any named family or household member of petitioner.  Florida Supreme 
Court Approved Forms 12.980(d)(1) and 12.980(d)(2). 

l. Ordering respondent to surrender any firearms and ammunition in his/her 
ǇƻǎǎŜǎǎƛƻƴ ǘƻ ǘƘŜ ǎǇŜŎƛŦƛŜŘ ǎƘŜǊƛŦŦΩǎ ƻŦŦƛŎŜ ǇŜƴŘƛƴƎ ŦǳǊǘƘŜǊ ƻǊŘŜǊ ƻŦ ǘƘŜ ŎƻǳǊǘΦ  
Florida Supreme Court Approved Family Law Forms 12.980(d)(1) and 
12.980(d)(2). 

m. Ordering a substance abuse and/or mental health evaluation for the 
respondent and order the respondent to attend any treatment 
recommended by the evaluation(s). §741.30(6)(a)(5), Florida Statutes. 

n. Specifying the type of contact/visitation the noncustodial parent may have 
with the minor child(ren).  Florida Supreme Court Approved Family Law Form 
12.980(2)(1). 

 
2. See Also Infra section II.J., Factors the Court Must Consider When Entering an 

Injunction. 
 
3. Participation in a Parenting Class May Be Court Ordered: 

A parenting class can be required as a condition of a domestic violence 
injunction.  Roman v. Lopez, 811 So.2d 840 (Fla. 3d DCA 2002). 

 
4. Court Must Provide List of Domestic Violence Centers, If Applicable:  If the 

court refers the petitioner to a certified domestic center, the court must provide 
the petitioner with a list of certified domestic violence centers in the circuit, 
which the petitioner may contact.  §741.30(6)(a)(6), Florida Statutes. 

 
5. Batterer Intervention Programs: Under Certain Circumstances Respondents 

must be Court Ordered to Attend Batterer Intervention Programs (BIPs), 
§741.30(6)(e), Florida Statutes: 
a. The court MAY order the respondent to attend a batterer intervention 

program as a condition of the injunction; however,  
b. The court SHALL order the respondent to attend a batterer intervention 

program if the any of the following circumstances exist: 
(i) The court finds that the respondent willfully violated the ex parte 

injunction; 
(ii) The respondent, in this state or any other state, has been convicted of, 

had adjudication withheld on, or pled nolo contendere to a crime 
involving violence or a threat of violence;  OR 

(iii) At any time in the past in this state or another state, an injunction has 
been entered against the respondent after a hearing with notice, 
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c. Exception: UNLESS the court makes written factual findings in its judgment or 
order which are based on substantial evidence, stating why batterer 
intervention programs would be inappropriate, the court SHALL order the 
respondent to attend a BIP. 

 
6. Batterer Intervention Programs Must Be Certified Under §741.32, Florida 

Statutes and a List of BIPs Must Be Provided to the Respondent if Participation 
is Court Ordered:  When the court orders the respondent to participate in a BIP, 
the court, or any entity designated by the court, must provide the respondent 
with a list of all certified BIPs, from which the respondent must choose a 
program in which to participate.  §741.30(6)(a)(5), Florida Statutes. 

J.  FACTORS THE COURT MUST CONSIDER WHEN ENTERING AN 

INJUNCTION: 

1. Custody: 
a. The court must consider evidence that any party has knowingly provided 

false information to the court regarding a domestic violence proceeding 
pursuant to §741.30, Florida Statutes, and evidence of domestic violence or 
child abuse when making a temporary determination in a domestic violence 
proceeding regarding parental responsibility and designating the primary 
residential parent.  §61.13(3)(k-l), Florida Statutes. 

b. Custody Must be Properly Pled in Domestic Violence Petition: 
(i) Ryan v. Ryan, 784 So.2d 1215 (Fla. 2d DCA 2001). 

The Second District Court of Appeal held that it was error for the trial 
court to grant an injunction for protection against domestic violence in 
favor of petitioner where the injunction also awarded temporary custody 
of the partiesΩ minor children to former husband and denied former wife 
any contact with children for one year.  Former wifeΩs rights of due 
process were violated when her rights of custody and visitation were 
terminated based upon pleadings that did not request such relief and did 
not provide notice that the court could take such action.  The former 
husband did not mark appropriate boxes on the face of the petition to 
indicate he was seeking temporary exclusive custody or to determine 
visitation rights, nor did the former husband in the narrative portion of 
the petition seek temporary exclusive custody of the children or exclusion 
of visitation by the former wife.  Additionally, the husband did not file a 
Uniform Child Custody Jurisdiction Act Affidavit (UCCJA), despite the 
petition form clearly stating UCCJA was required if petitioner was 
requesting the court to determine issues of temporary custody.  
§741.30(3)(d), Florida Statutes.  Finally, the best interests of the children 
were not addressed at the hearing for the injunction. 
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(ii) Blackwood v. Anderson, 664 So.2d 37 (Fla. 5th DCA 1995).  The petitioner 
filed for a domestic violence injunction against the respondent but failed 
to appear at the final hearing.  The court granted the respondent (the 
father) custody of the children and reset the case for final hearing.  The 
order awarding custody to the father was quashed because the father did 
not properly plead for custody and the mother was not sufficiently 
notified of the custody issue.  Note: See Judge AntoonΩs concurring 
opinion for an interesting discussion on jurisdiction and the frustration 
trial judges can experience in dealing with domestic violence injunction 
cases. 

 
2. Relocation of a Child: 

a. hΩbŜƛƭƭ ǾΦ {ǘƻƴŜ, 721 So.2d 393 (Fla. 2d DCA 1998).  A relocation issue arose 
in the domestic violence proceeding involving unmarried parents, where no 
paternity or judgment had been obtained.  The parties appeared before a 
general master, who issued a report recommending that custody, visitation 
and support be awarded as part of the domestic violence injunction.  Prior to 
the trial court entering an order adopting the report, the petitioner left the 
state with the minor child of the parties, who were unmarried.  At a hearing 
where the petitioner was present, the trial court granted a motion filed by 
the respondent to transfer custody to him and ordered law enforcement to 
pick up the minor child.  The petitioner then filed a motion to set aside this 
order.  The appellate court held that  the trial court abused its discretion by 
ordering the petitioner to return to Florida with the child, when it failed to 
conduct a full hearing and take testimony to consider the statutory factors 
regarding relocation.  Note: The dicta in this opinion contains strong 
language to the effect that it is contrary to the intent of the legislature for 
domestic violence injunction proceedings to be the primary forum for 
custody, visitation, and child support issues to be addressed.  

b. Young v. Young, 698 So.2d 314 (Fla. 3d DCA 1997).  The restriction 
prohibiting either party from removing the children from the county without 
prior court order or written agreement of the parties is premature, where 
neither party sought to relocate and the court made no findings to support 
such a residential restriction. 

 
3. Court Must Consider the Existence of Any Domestic Violence (Child or Spouse 

Abuse) as Evidence of Detriment to the Child. 
a. Under §61.13(2)(b)(2), Florida Statutes, due to the detriment of the child, the 

court may base an award of sole parental responsibility on evidence of child 
or spouse abuse.  
(i) See Ford v. Ford, 700 So.2d 191 (Fla. 4th DCA 1997). 

The trial court abused its discretion in awarding custody to the husband 
where it made no determination regarding the credibility of either party, 
failed to apply §61.13, Florida Statutes, and the final judgment was 
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devoid of all but the most άminimal mentionέ of the husbandΩs 
established pattern of domestic violence.  The court noted that the 
record from the six day trial was replete with testimony regarding 
domestic violence, which was the άcentral focusέ of the case.  The final 
judgment stated, "The court has considered everything that each side has 
accused the other side of as well as all the good things that each side has 
presented about themselvesέ.  The appellate court found that failure to 
give the domestic violence evidence the proper consideration and weight 
mandated a reversal of the custody award to the father and restoration 
of custody to the mother.  Note: The 1997 amendment to 
§61.13(2)(b)(2), Florida Statutes, mandates the courtΩs consideration of 
the existence of any child abuse or spousal abuse as evidence of 
detriment to the child. 

b. Felony conviction of domestic violence is not an absolute bar to being a 
primary residential parent. 

A felony conviction of the third degree or higher involving domestic violence 
creates a presumption of detriment to the child, which can be rebutted by the 
abuser to persuade the court that shared parental responsibility should be 
ordered.  §61.13(2)(b)(2), Florida Statutes. 

(i) See Doyle v. Owens, 881 So.2d 717 (Fla. 1st DCA 2004).  Father failed to 
rebut the statutory presumption against unsupervised visitation. 

(ii) Monacelli v. Gonzalez, 883 So.2d 361 (Fla. 4th DCA 2004). 
Although §61.13, Florida Statutes, provides that a felony conviction is a 
rebuttable presumption of detriment to a child, the court held that the 
evidence supported the award of primary residential custody of four 
minor children to ex-husband; although there was a history of domestic 
violence towards ex-wife, emotional ties were significantly greater 
towards ex-husband, he had greater capacity and disposition to provide 
children with necessities, they would maintain a stable environment in 
the home of their paternal grandmother, the children preferred to be 
with their father, ex-wife suffered from bipolar disorder, and ex-wife 
refused to accept treatment or medication for her illness. 

c. Visitation between Inmate and Minor Child: 
Singletary v. Bullard, 701 So.2d 590 (Fla. 5th DCA 1997). 
The trial court exceeded its authority by entering a post-conviction order 
requiring the Department of Corrections to allow visitation between the inmate 
and minor child during the inmateΩs incarceration.  The statutory provision 
permitting the trial court to grant permission for special visitation where visiting 
was restricted by court order did not apply in the case where the trial court was 
not eliminating the restriction it had earlier imposed.  
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4. Visitation: 
a. Although shared parental responsibility is the statutory preference under 

§61.13(2)(b), Florida Statutes, this determination can set up a dangerous 
situation for abuse victims and their children. Consequently, when making a 
visitation determination, the court must be cognizant of the situation and 
prevent giving the perpetrator access to the home for visitation with the 
children. See Burke v. Watterson, 713 So.2d 1094 (Fla. 1st DCA 1998), 
Fullerton v. Fullerton, 709 So.2d 162 (Fla. 5th DCA 1998); M. Sharon Maxwell 
and Karen Oehme, Referrals to Supervised Visitation Programs, A Manual for 
CƭƻǊƛŘŀΩǎ WǳŘƎŜǎ όнллпύΦ 

b. But see Andrade v. Dantas, 776 So.2d 1080 (Fla. 3d DCA 2000).  The court 
erred in granting a temporary order denying the father the right to overnight 
visitation with his twenty-two month old child.  There is nothing about 
overnight visitation which permits its treatment as an exception to the 
doctrine that both parents of children of any age must be treated equally.  
There is a lack of substantial competent evidence that would prevent more 
extensive visitation between the father and minor child.  Thus, there is no 
basis to deny it. 

 
5. Support: 

a. Support should be paid by an income deduction order and through the State 
Disbursement Unit or court depository in order to eliminate control issues 
and to avoid further contact between the victim and the abuser. 

b. tŀȅƳŜƴǘǎ ŦƻǊ ǘƘŜ ǾƛŎǘƛƳΩǎ ŦǳǘǳǊŜ ƳŜŘƛŎŀƭ ŜȄpenses may be included in the 
support order.  This requirement can remain effective subsequent to 
remarriage by the victim. See Garces v. Garces, 704 So.2d 1106 (Fla. 3d DCA 
1998). 

 
6. Alimony: 

a. An individual who petitions for an injunction against domestic violence can 
request temporary support as a term of the injunction.  §741.30(6)(a)(4), 
Florida Statutes.  The same standard for awarding alimony in a family law 
case under chapter 61, Florida Statutes, must be applied in determining 
whether to award temporary support in an injunction case. Id.    

CƘŀǇǘŜǊ смΣ ϠсмΦлтмΣ CƭƻǊƛŘŀ {ǘŀǘǳǘŜǎΣ ǇŜǊƳƛǘǎ ǘƘŜ ŎƻǳǊǘ ǘƻ ŀǿŀǊŘ ŀ άǊŜŀǎƻƴŀōƭŜ 
ǎǳƳέ ƻŦ ŀƭƛƳƻƴȅ ǿƘŜƴ ŀ ǘŜƳǇƻǊary request for support is made.   Section 
61.08(2), Florida Statutes sets forth the factors for the court to consider when 
making an alimony award in a dissolution proceeding.  Both permanent and 
rehabilitative alimony can be awarded under §61.08.  Rehabilitative alimony, 
including bridge-the-gap alimony, is temporary in nature, and therefore could 
likely be awarded as a term of a domestic violence injunction.
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b. Rehabilitative Alimony: 
Rehabilitative alimony requires the court to make specific findings including: 
whether the petitioner has a specific rehabilitation plan, the costs of 
rehabilitation, the stated purpose of the rehabilitation, and the duration of the 
award.  Collinsworth v. Collinsworth, 624 So.2d 287 (Fla. 1st DCA1993).  This type 
of support is awarded to enable a spouse to become self-supporting.  Shea v. 
Shea, 572 So.2d 558 (Fla. 1st DCA 1991).  
c. Bridge-the-gap Alimony: 
Whereas rehabilitative alimony is to help a spouse become self-supporting, 
bridge-the-gap alimony is to ease the transition from married to single life.  
Murray v. Murray, 374 So.2d 622 (Fla. 4th DCA 1979) (stating bridge-the-gap 
alimony may be appropriate for a period of six months to transition the wife 
from a high standard of living during the marriage to a modest standard of 
living); Shea at 559 (stating even though spouse is employed or employable, 
bridge-the-gap alimony can be ordered).  Bridge-the-ƎŀǇ ŀƭƛƳƻƴȅ ƛǎ άǘƻ ŀǎǎƛǎǘ ŀ 
spouse with any legitimate, identifiable, short-term need . . . when the other 
ǎǇƻǳǎŜ Ƙŀǎ ǘƘŜ ŀōƛƭƛǘȅ ǘƻ Ǉŀȅ ǘƘŜ ŀǿŀǊŘΦέ  Borchard v. Borchard, 730 So.2d 748 
(Fla. 2d DCA 1999).  Therefore, in injunction cases, bridge-the-gap alimony could 
be awarded to a petitioner to make the transition from married to single life. 

 
7. Marital Home and Marital Property: 

a. Damages to Marital Property: 
When distributing marital assets, reimbursements should be figured in for 
damaged property, such as broken window, doors, furniture, etc.  §741.31(6), 
Florida Statutes; See also Hill v. Hill, 415 So.2d 20 (Fla. 1982). 
b. Petitioner must request exclusive use and possession of home. 
Montemarano v. Montemarano, 792 So.2d 573 (Fla. 4th DCA 2001). Without 
background, the court held that in domestic violence cases, where the petitioner 
did not seek exclusive use and possession of the marital home, it is an error to 
include in that order a requirement that the respondent vacate the premises.  
Due process requires that a party have proper notice of hearing, and the 
opportunity to be heard before such an order is entered requiring the party to 
vacate the marital home. 

K. ADDITIONAL PROVISIONS WHICH MUST BE INCLUDED IN BOTH 
TEMPORARY AND FINAL INJUNCTIONS: 

A temporary or final injunction should indicate on its face the following:  
1. The injunction is valid and enforceable in all counties in Florida. 

 
2. Law enforcement officers may use their arrest powers pursuant to §901.15(6), 

Florida Statutes, to enforce the terms of the injunction. 
 

3. The court had jurisdiction over the parties and matter. 
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4. Reasonable notice and opportunity to be heard was given to respondent 
ǎǳŦŦƛŎƛŜƴǘ ǘƻ ǇǊƻǘŜŎǘ ǘƘŀǘ ǇŜǊǎƻƴΩǎ ǊƛƎƘǘǎ ǘƻ ŘǳŜ ǇǊƻŎŜǎǎΦ 

 
5. The date the respondent was served with the temporary or final order, if 

obtainable.  §741.30(6)(d)(4), Florida Statutes. 
 

6. Firearms Violation: It is a violation of §790.233, Florida Statutes, and a first 
degree misdemeanor for respondent to have in his or her care, custody, 
possession or control any firearm or ammunition.  §741.30(6)(g), Florida 
Statutes.   
a. CƭƻǊƛŘŀΩǎ CƛǊŜŀǊƳ tǊƻƘƛōƛǘƛƻƴ: 

(i) Section 741.31(4)(b)(1), Florida Statutes, Possession of a firearm or 
ammunition is prohibited when a person is subject to a final injunction 
against committing acts of domestic violence. 

(ii) Therefore, according to §741.31(4)(b)(1), Florida Statutes, possession of a 
firearm or ammunition is prohibited when a person is subject to a final 
injunction against committing acts of domestic violence.  It is a first 
degree misdemeanor to violate the firearms provision of an injunction 
and punishable as provided in §775.083, Florida Statutes.  However, this 
provision is consistent with federal law and therefore the active law 
enforcement exception applies in Florida. This provision does not apply 
to active law enforcement officers who possess firearms and ammunition 
for use in performance of their job, unless the law enforcement agency 
finds that possession of firearms should be denied.  §741.31(b)(2), Florida 
Statutes. 

(iii) {ǘŀǘŜΩǎ 9ǾƛŘŜƴŎŜ ƛƴ /ǊƛƳƛƴŀƭ /ƻƴǘŜƳǇǘ tǊƻŎŜŜŘƛƴƎs for Proof of Firearm 
Violation Must Rebut Reasonable Hypothesis of Innocence: 

 Fay v. State, 753 So.2d 682 (Fla. 4th DCA 2000).  The Fourth District Court 
of Appeal held that it was error for the trial court to deny a motion for 
judgment of acquittal where the defendant was charged with indirect 
criminal contempt for possession of a firearm in violation of an injunction 
for protection against domestic violence, and the evidence that the 
defendant possessed a firearm prior to the issuance of the injunction, 
coupled with circumstantial evidence relating to current possession of 
the firearm, was insufficient to rebut a reasonable hypothesis of 
innocence. 

(iv) FDLE form requiring gun purchasers to disclose prior conviction for 
domestic violence is unconstitutional. 
(a) State v. Watso, 788 So.2d 1026 (Fla. 2d DCA 2001). 
(b) Randall v. State, 805 So.2d 917 (Fla. 2d DCA 2001). 

b. Federal Firearm Prohibition: 
(i) 18 U.S.C. § 922(g)(8): 
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(a) Prohibits any person, under a final domestic violence injunction, from 
possessing a firearm. 

(b) Penalty: Up to ten years incarceration. 
(ii) U.S. v. Emerson, No 99-10331 (5th Cir. October 16, 2001). Statute is not 

unconstitutional on its face under Second Amendment.   
(iii) 18 U.S.C. § 922(g)(9). 

(a) Prohibits any person convicted of domestic violence from possessing 
a firearm. 

(b) Penalty:  up to ten years incarceration. 
(iv) A trial court has no power to authorize a respondent to possess firearms 

in violation of federal law.  Weissenburger v. Iowa Dist. Court for Warren 
County, 740 N.W.2d 431 (Iowa, 2007).    

L. SERVICE OF FINAL INJUNCTIONS: 

Proper Procedure to Effectuate Service is Set Out in §741.30(8)(a)(3), Florida 
Statutes, and Florida Family Law Rule of Procedure 12.610(c)(3)(B)(i). 
1. Obtaining Personal Service at the Hearing: 

To effectuate service, a certified copy of the injunction must be provided to the 
parties at the full hearing.  The party must acknowledge receipt of the injunction 
in writing on the original order.  If the respondent will not acknowledge receipt, 
the clerk should make note on the original order that service was made.  If the 
parties are present but they are not provided with copies at the hearing, the 
clerk will make service by certified mail.  The clerk must certify in writing how 
service was made for the court file. §741.30(8)(a)(3), Florida Statutes; Florida  
Family Law Rule of  Procedure 12.610(c)(3)(B)(i). 

 
2. Service Subsequent to Hearing: 
ά²ƛǘƘƛƴ нп ƘƻǳǊǎ ŀŦǘŜǊ ǘƘŜ ŎƻǳǊǘ ƛǎǎǳŜǎΣ ŎƻƴǘƛƴǳŜǎΣ ƳƻŘƛŦƛŜǎΣ ƻǊ ǾŀŎŀǘŜǎ ŀƴ 
injunction for protection against domestic violence the clerk must forward a 
copy of the injunction for service to the sheriff with jurisdiction over the 
residence of the petitioner for service.  §741.30(8)(c)(1), Florida Statutes, Florida 
Family Law Rule of Procedure 12.610(c)(3)(B)(ii). However, §741.30(8)(a)(3), 
Florida Statutes, allows for service to be effectuated by mail. 

M. ADDITIONAL REMEDIES: 

1. Mutual Orders of Protection are Prohibited: 
Section 741.30(1)(i), Florida Statutes, prohibits the court from issuing mutual 
orders of protection.  Likewise, mutual restraining orders or similar restrictive 
provisions based on domestic violence should not be incorporated into orders 
which address issues under chapter 61, Florida Statutes.  §61.052(6), Florida 
Statutes.  However, the court is not precluded from issuing separate injunctions 
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for protection for each party where each party has complied with the provisions 
of §741.30, Florida Statutes.   
a. DeMaio v. Starr, 791 So.2d 1116 (Fla. 4th DCA 2000). 
Trial court erred in entering a mutual restraining order without proper pleading 
by petitioner or testimony, and over respondentΩs objection.  See also Martin v. 
Hickey, 733 So.2d 600 (Fla. 3d DCA 1999), (Trial court erred in entering a 
domestic violence injunction on behalf of the appellee after the appellant had 
obtained an injunction against him, amounting in effect to mutual restraining 
orders, as the injunction was not independently supported by the pertinent 
evidentiary requirements of §741.30(1)(i), Florida Statutes (1997); Hixson v. 
Hixson, 698 So.2d 639 (Fla. 4th DCA 1997)). 
b. But see Brooks v. Barrett, 694 So.2d 38 (Fla. 1st DCA 1997).  In a contempt 

proceeding, it was error to sua sponte amend a previously entered mutual 
injunction against domestic violence by either the husband or wife, on the 
ground that the mutual injunction was prohibited by statute, and to enter in 
its place an injunction against domestic violence as to the husband only, 
without notice or hearing.  The court of appeal reversed the amended 
injunction against husband and remanded the case for further proceedings 
to address the initial mutual injunction which was prohibited by statute. 

 
2. Confidentiality of Information: 

a. Address Confidentiality can be Requested:   
(i) Petitioner can request that his or her address be kept confidential and 

omitted from the Petition for Protection Against Domestic Violence and 
other required forms by filing Florida Supreme Court Approved Family 
Law Form 12.980(h).  Florida Family Law Rule of Procedure 
12.610(b)(4)(B); §741.30(6)(a)(7), Florida Statutes.   

(ii) The ultimate determination of a need for address confidentiality must be 
made by the court as provided in Florida Rule of Judicial Administration 
2.051.  Florida Family Law Rule of Procedure 12.610(b)(4)(B). 

b. Address Confidentiality Program:  
In accordance with §741.408, Florida Statutes, the Attorney General shall 
designate state and local agencies and nonprofit agencies that provide 
counseling and shelter services to victims of domestic violence to assist persons 
applying to be program participants in the Address Confidentiality Program. 

(i) The addresses, corresponding telephone numbers, and social security 
numbers of program participants in the Address Confidentiality Program 
of Victims of Domestic Violence held by Office of the Attorney General 
are exempt from §119.07(1), Florida Statutes.  §741.465, Florida Statutes.   

(ii) Legislative Intent and Program for Victims of Domestic Violence:  
§§741.401 ς 741.409, Florida Statutes enable state and local agencies to 
respond to requests for public records without disclosing the location of a 
victim of domestic violence. 
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c. Practical note:  
The confidentiality provisions of chapter 741, Florida Statutes, are not distinctly 
cross referenced to other statutes that cover related areas of a Unified Family 
Court.  The clear intent and language used to create the confidentiality program 
indicates that information made confidential under its provisions must remain 
confidential regardless of the context in which the information is kept.  If this 
was not true, then a respondent to a domestic violence injunction could simply 
initiate an additional court matter as a means to discover the whereabouts of 
the petitioner. 
Likewise, any criminal intelligence information or criminal investigative 
information including the photograph, name, address, or other fact or 
information which reveals the identity of the victim of the crime of sexual 
battery as defined in chapter 794, Florida Statutes, is exempt from public record 
disclosure.  §119.07(6)(f), Florida Statutes. 
d. Victim and Domestic Violence Center Information Exempt from Public 

Record: Information received by department or Domestic Violence Center 
about clients and location of domestic violence centers and facilities is 
exempt from the public records provisions of §119.07(1), Florida Statutes, 
and unable to be disclosed without the written consent of the client.  
§39.908, Florida Statutes. 

N. SUBSEQUENT ACTIONS: 

1. Modification of Injunctions: 
a. Either party may file a motion to modify an injunction.  §741.30(10), Florida 

Statutes; Florida Family Law Rule of Procedure 12.610(c)(6). 
b. Motion for modifications must be filed and a hearing held with opposing 

party properly notified. 
(i) Mayotte v. Mayotte, 753 So.2d 609 (Fla. 5th DCA 2000). 

The Fifth District Court of Appeal held that it was error for the trial court 
to modify a final injunction for protection against domestic violence 
without the filing of a motion for modification, without a hearing, and 
without notice to the opposing party. 

(ii) Betterman v. Kukelhan, 977 So.2d 702 (Fla. 4th DCA 2008) A former 
boyfriend made a motion to vacate an injunction against domestic 
violence pursuant to  §741.30(6)(c), Florida Statutes.  The court issued an 
order denying the motion without a hearing.  The appellate court 
reversed and held that the trial court erred in denying the motion 
without giving the boyfriend a hearing and an opportunity to be heard.  
The summary denial of a motion to vacate without a hearing violates due 
process requirements. 

(iii) But see Ribel v. Ribel, 766 So.2d 1185 (Fla. 4th DCA 2000).  Extensions of 
temporary injunctions may be done ex parte. 
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c. Evidence of a change in circumstances since the time the injunction was 
entered must be provided. 

Simonik v. Patterson, 752 So.2d 692 (Fla. 3d DCA 2000).  The Third District Court 
of Appeal held that it was not error for the trial court, after conducting a hearing, 
to deny respondentΩs motion to modify an injunction for protection against 
repeat violence to allow him to possess firearms, in the absence of evidence that 
circumstances had changed since the injunction was entered. 
d. Courts have broad discretion regarding injunction modifications. 
Reed v. Giles, 974 So.2d 624 (Fla. 4th DCA 2008) Appellant sought review of a 
trial court order denying her motion to dissolve a final injunction against 
domestic violence.  Since courts have broad discretion regarding injunctions, 
appellant could not prevail without demonstrating that there was an abuse of 
discretion. 
e. Service of an Order Modifying an Injunction: 

(i) See supra section D(3)(b). 
(ii) See also Florida Family Law Rule of Procedure 12.610(c)(3)(B)(i).  Service 

of an order modifying an injunction must be made in the same manner as 
an injunction.   

 
2. Extension of Final Injunctions: 

a. To extend an injunction, no new violence is necessary but a continuing fear 
that is reasonable based on the circumstances must exist. 
(i) Sheehan v. Sheehan, 853 So.2d 523 (Fla. 5th DCA 2003). 

Although §741.30(6)(c), Florida Statutes, does not specifically require any 
allegation of a new act of violence, the moving party must prove to the 
trial court that a continuing fear exists and that such fear is reasonable 
based on the circumstances.   

(ii) See also Giallanza v. Giallanza, 787 So.2d 162 (Fla. 2d DCA 2001).  The 
trial court erred in extending the injunction against domestic violence 
against the respondent because the petitioner has not established 
sufficient facts.  The statutory definition of domestic violence requires 
some showing of violence or a threat of violence.  General harassment 
does not constitute domestic violence under the statute.  Here, the 
petitioner never alleged any further actual violence or threats of 
violence, nor showed any fear of domestic violence.  Rather, they reflect 
that she is upset by the respondentΩs dealings with their children and that 
she believes that he is using the children to harass her. 

(iii) See also infra Spiegal v. Haas. 
b. Court may consider the circumstances leading to the imposition of the 

original injunction, as well as subsequent events. 
(i)    Patterson v. Simonik, 709 So.2d 189 (Fla. 3d DCA 1998). 
(ii) In determining whether to extend a final injunction the court may 

consider the circumstances leading to the imposition of the original 
injunction, as well as subsequent events which may cause the petitioner 
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to have continuing reasonable fear that violence is likely to reoccur in the 
future.  

c. Florida Statutes permit an extension hearing to be set ex parte. 
Ribel v. Ribel, 766 So.2d 1185 (Fla. 4th DCA 2000). 
The trial court did not err in extending the temporary injunction for two weeks 
and rescheduling the hearing by entering an order without a motion or notice of 
hearing, based solely on the ex parte communication of the wifeΩs attorney with 
the judgeΩs office.  The Florida Statute permits an extension hearing to be set ex 
parte.  The petitioner has not demonstrated how an order resetting the noticed 
hearing on a petition for temporary injunction for protection presents the 
possibility of any harm, let alone irreparable harm.   
d. /ƻǳǊǘΩs Discretion to Extend a Final Injunction: 
Miguez v. Miguez, 824 So.2d 258 (Fla. 3d DCA 2002). 
The appellate court affirmed the trial courtΩs decision granting petitioner a 
second domestic violence injunction five days before the expiration of 
petitionerΩs one year previous injunction.  The Third District Court of Appeal held 
that the seven year duration of the second injunction was not defective and 
could only be challenged as an abuse of discretion.  See Goodell v. Goodell, 421 
So.2d. 736 (Fla. 4th DCA 1982).  As there was no record of the proceeding to 
determine if there had been an abuse of discretion, the court affirmed the trial 
courtΩs decision.  

 
3. Dissolving Injunctions: 

a. Either party may move to dissolve the injunction at any time. §741.30(6)(c), 
Florida Statutes, Florida Family Law Rule of Procedure 12.610(c)(6). 
(i) See also York v. McCarron, 842 So.2d 281(Fla. 1st DCA 2003).  The First 

District Court of Appeal reversed the trial courtΩs decision denying 
appellantΩs motion to dissolve the final injunction against repeat violence 
as either party may motion at any time to modify or dissolve an 
injunction, as provided for in §784.046(7)(c), Florida Statutes.  The court 
held that the trial court erred in not allowing the presentation of 
evidence άregarding the initial procurement of the injunction at a 
hearing.έ 

(ii) Madan v. Madan, 729 So.2d 416 (Fla. 3d DCA 1998). 
The Third District Court of Appeal reversed the lower courtΩs denial of the 
husbandΩǎ Ƴƻǘƛƻƴ ǘƻ ŘƛǎǎƻƭǾŜ ǘƘŜ Ŧƛƴŀƭ injunction, holding that a trial 
judge must allow a respondent to present evidence of false allegations by 
the petitioner at the initial injunction hearing.  Pursuant to §741.30(6)(b), 
Florida Statutes (now §741.30(6)(c)), either party may move at any time 
to dissolve an injunction.  In this case, the appellate court interpreted this 
statute to permit what would appear to amount to a de novo rehearing 
at any time, to reopen the case with proof of falsehoods in the 
petitionerΩs άinitial procurement of the injunctionέ. 
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b. Service of the motion to dissolve must be made on the other party to provide 
notice and an opportunity to be heard. Florida Family Law Rule of Procedure 
12.610(b)(2)(C). 

Chanfrau v. Fernandez, 782 So.2d 521 (Fla. 2d DCA 2001). The Second District 
Court of Appeal held that it was error to dismiss final injunction against domestic 
violence where there was no motion, notice or evidentiary hearing.  ABy 
dismissing the injunction without motion, notice, or evidentiary hearing, the 
court failed to accord appellant due process in this matter.έ Snyder v. Snyder, 
685 So.2d 1320 (Fla. 2d DCA 1996).   
c.  /ƻǳǊǘΩǎ !ǳǘƘƻǊƛǘȅ {ǳōǎŜǉǳŜƴǘ ǘƻ 5ƛǎƳƛǎǎŀƭ:  Incorrect to Order Compliance 

with Counseling Subsequent to Dismissal of Petition or Domestic Violence 
Injunction.  Tobkin v. State, 777 So.2d 1160 (Fla. 4th DCA 2001).  

 

O. CROSSOVER CASES/RELATED CASES: 

1. Chapter 39 Orders Pertaining to Custody, Visitation, Etc. Take Precedence  Over 
Similar Orders in Other Civil Cases.  A Court of Competent Jurisdiction In Any 
Other Civil Action May Modify Such an Order If The Dependency Court Has 
Terminated Jurisdiction.  §39.013(4), Florida Statutes. 
 

2. Final Orders and Evidence From a Dependency Case are Admissible In a 
Subsequent Civil Case that Deals with Custody and Visitation Issues.  
§39.0132(6)(D-E), Florida Statutes. 

 
3. The Provisions of Injunctions Dealing with Custody, Visitation, and Child 

Support Remain In Effect Until the Order Expires or an Order on Those Matters 
Is Entered In a Subsequent Civil Case.  §741.30(6)(A)(3-4), Florida Statutes. 
a. An injunction should not be used as a substitute order for issues which 

should be addressed in dissolution of marriage or paternity proceedings.  
See hΩbŜƛƭƭ ǾΦ {ǘƻƴŜΣ тнм {ƻΦнŘ офо όCƭŀΦ нŘ 5/! мффуύΦ  ά!ƭǘƘƻǳƎƘ ŎǳǎǘƻŘȅ 
matters may be decided in a domestic violence proceeding, better practice in 
such case would be for trial court to enter temporary order, such as order 
adopting general master's report, and direct parties to litigate their subsequent 
custody and visitation disputes in proper paternity proceeding where orders 
ŜƴǘŜǊŜŘ ǿƻǳƭŘ ǊŜƳŀƛƴ ƛƴ ŜŦŦŜŎǘ ōŜȅƻƴŘ ǘŜƳǇƻǊŀǊȅ ƭƛŦŜǎǇŀƴ ƻŦ Ƴƻǎǘ ƛƴƧǳƴŎǘƛƻƴǎΦέ 
b. Types of Crossover Cases: 
Issues in Dissolution of Marriage/Domestic Violence Crossover Cases: 

(i) Domestic Violence Injunctions in Dissolution Cases: 
In a dissolution action under chapter 61, Florida Statutes, injunctions for 
protection against domestic violence must be issued under §741.30, 
Florida Statutes.  An injunction under §741.30 is the exclusive remedy at 
law for a domestic violence injunction. 
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(a) Shaw-Messed v. Messed, 755 So.2d 776 (Fla. 5th DCA 2000).  The 
Fifth District Court of Appeal held that the trial court erred in not 
conducting an evidentiary hearing on the issuance of an injunction for 
protection against domestic violence filed by the wife against the 
husband, and in entering a mutual injunction in the dissolution action, 
under chapter 61, Florida Statutes, without any testimony that the 
husband had committed any conduct deserving such action.  In 
reversing the lower courtΩs ruling and remanding the case for further 
action, the Fifth District Court of Appeal clearly maintains that 
§741.30, Florida Statutes, is the appropriate vehicle for a domestic 
violence injunction, as opposed to Chapter 61 proceedings. 

(b) Campbell v. Campbell, 584 So.2d 125 (Fla. 4th DCA 1991).  Injunctions 
against domestic violence may not be issued as part of a final 
judgment of dissolution; they must be made in a separate order.   
§61.052(6), Florida Statutes. 

(c) However, there does not appear to be any prohibition against issuing 
an injunction under Florida Rule of Civil Procedure 1.610 in a 
dissolution action if threatened behavior would not qualify for an 
injunction under §741.30, Florida Statutes.  Therefore, it would seem 
ŀ άƴƻ ŎƻƴǘŀŎǘέ ƻǊŘŜǊ ŎƻǳƭŘ ōŜ ƛǎǎǳŜŘ ƛƴ ŀ Řƛǎǎƻƭǳǘƛƻƴ ŀŎǘƛƻƴ ƛŦ ƛǘ ǿŀǎ 
not based on circumstances supporting an injunction against violence.  

(ii) Domestic Violence and Dissolution Case with a Foreign Order in a 
Pending Action: 
Abuchaibe v. Abuchaibe, 751 So.2d 1257 (Fla. 3d DCA 2000).  Husband 
could not be held in contempt of order awarding temporary child custody 
to wife where husband was precluded from removing his son from 
foreign country by foreign administrative and judicial orders until his 
custody claim filed there was resolved. 

(iii) Trial Court must Make Findings Regarding Domestic Violence or Child 
abuse in Dissolution Action when Ruling on the Issue of Primary 
Residential Custody: 
Collins v. Collins, 873 So.2d 1261 (Fla. 1st DCA 2004).  In making a ruling 
on the issue of primary residential custody in the divorce action, the trial 
court was required to make a finding regarding alleged domestic violence 
or child abuse by husband; evidence indicated that alleged domestic 
abuse appeared to be serious incident involving wife making distraught 
911 call to local police, and appellate review could not be meaningfully 
conducted without trial court explicitly addressing allegation. 

(iv) Ancillary Relief is Limited when Child Files Domestic Violence Petition by 
and through her Mother: 
Rinas v. Rinas, 847 So.2d 555 (Fla. 5th DCA 2003).The Fifth District Court 
of Appeal found it improper for trial court to award custody, child 
support and alimony for petitionerΩs mother and sister in a domestic 
violence action where petitioner was a minor child filing by and through 
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ƘŜǊ ƳƻǘƘŜǊ ŀǎ άƴext best friendέ.  Mother was only a party to the case as 
representative of the child, and the statute did not authorize awards of 
custody, child support, or alimony in the absence of an action for 
dissolution of marriage.  Consequently, the Fifth District Court of Appeal 
held that the trial court did not have jurisdiction to award custody, child 
support and alimony absent dissolution of marriage proceeding as 
§741.30, Florida Statutes (1997) does not authorize such awards.   

(v) Trial Court Can not Dismiss Domestic Violence Injunction in Dissolution 
where Parties did not Move to Vacate and were not Notified the Matter 
would be Considered: 
Farr v. Farr, 840 So.2d 1166 (Fla. 2d DCA 2003). Trial court erred in 
dismissing an injunction against domestic violence in the final judgment 
dissolving the partiesΩ marriage where the petitioner did not move to 
vacate the injunction and where the parties were not noticed that the 
matter would be considered, thus failing to provide due process on the 
issue.  Additionally, the court struck the trial courtΩs order setting a 
motion for a rehearing as the court had lost jurisdiction on the matter 
when the wife filed an appeal. 

(vi) Trial Court Can Dismiss Temporary Injunction at a Related Hearing but 
the Requirements of Due Process must be Observed: 
White v. Cannon, 778 So.2d 467 (Fla. 3d DCA 2001). The trial court erred 
in dismissing a temporary injunction for protection against domestic 
violence at a hearing on husbandΩs emergency motion for visitation by 
claiming that whether or not a restraining order should or should not be 
granted must be determined by the court in the partiesΩ dissolution of 
marriage.  The matter may be handled by one circuit judge, §741.30, 
Florida Statutes, however the requirements of due process must be 
observed.   

(vii) Pending Dissolution Action does not Prevent Court from Issuing Domestic 
Violence Injunction (DVI): 
Kniph v. Kniph, 777 So.2d 437 (Fla. 1st DCA 2001).  Dismissal of a request 
for an injunction against domestic violence solely on the basis that there 
was a pending divorce action between the parties is contrary to 
§741.30(1)(b), Florida Statutes (1999), and constitutes error.   

(viii) Judge Hearing Dissolution EǊǊŜŘ ƛƴ wŜǉǳƛǊƛƴƎ IǳǎōŀƴŘ ǘƻ tŀȅ !ǘǘƻǊƴŜȅΩǎ 
Fees in a Separately Filed DVI Case: 
Belmont v. Belmont, 761 So.2d 406 (Fla. 2d DCA 2000).  The Second 
District Court of Appeal held that the trial court hearing the dissolution 
case erred in requiring the husband to pay attorneyΩs fees incurred by the 
wife in a separately filed domestic violence injunction case. See also in 
ǘƘƛǎ ƻǳǘƭƛƴŜΣ ǎŜŎǘƛƻƴ LLΦΣtΦόмύΣ !ǘǘƻǊƴŜȅΩǎ CŜŜǎ ƛƴ 5ƻƳŜǎǘƛŎ ±ƛƻƭŜƴŎŜ 
Proceedings. 

(ix) Provisions in Chapter 61 Orders Trump Conflicting Temporary Provisions 
Set out in Chapter 741, Florida Statutes, DVI Orders: 
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Cleary v. Cleary, 711 So.2d 1302 (Fla. 2d DCA 1998). When parties are 
involved in both an injunction and a dissolution case, matters governed 
by chapter 61 are controlled by the judge hearing the dissolution case, 
without regard to whether the family court action was filed before or 
after the injunction case. 

c. Issues in Dependency/ Domestic Violence Crossover Cases: 
hǇƛƴƛƻƴ ŦǊƻƳ bŜǿ ¸ƻǊƪΩǎ IƛƎƘŜǎǘ /ƻǳǊǘΥ 
A charge of child neglect may be made only where there is a link or causal 
connection between the ƳƻǘƘŜǊΩǎ ŀƭƭŜƎŜŘ ŀŎǘƛƻƴǎ ƻǊ ƛƴŀŎǘƛƻƴǎ ŀƴŘ ǇǊƻǾŜƴ ƘŀǊƳ 
to the child.  Nicholson v. Scoppetta, 3 N.Y.3d 357, (N.Y. Oct 26, 2004).  In  
Nicholson,  the court specifically ruled that it violates the U.S. Constitution to 
remove children from battered mothers solely or primarily on the grounds that 
there is domestic violence in the home, to charge those battered mothers with 
ŎƘƛƭŘ ƴŜƎƭŜŎǘΣ ŀƴŘ ǘƻ ƳŀǊƪ ŎŀǎŜǎ ŀƎŀƛƴǎǘ ǘƘŜƳ ŀǎ άƛƴŘƛŎŀǘŜŘέ ŀǘ ǘƘŜ {ǘŀǘŜ /ŜƴǘǊŀƭ 
Register of Child Abuse and Maltreatment.  
d. Florida Case Law: 

(i) Sufficient Evidence to Adjudicate Child As Dependent: 
(a) D.R. v. Department of Children and Families, 898 So.2d 254 (Fla. 3d 

DCA 2005). The Third District Court of Appeal Court of Appeal upheld 
ǘƘŜ ǘǊƛŀƭ ŎƻǳǊǘΩǎ ŀŘƧǳŘƛŎŀǘƛƻƴ ƻŦ ǘƘŜ ŎƘƛƭŘ ŀǎ ŘŜǇŜƴŘŜƴǘ ŀǎ ǘƻ ǘƘŜ 
mother based on finding that domestic violence in the house 
adversely affected the child even though there was insufficient 
evidence to conclude the child witnessed the physical altercations 
between both parents.  

(b) T.R. v. Dept. of Children and Families, 864 So.2d 1278 (Fla. 5th DCA 
2004).  The 5th District Court of Appeal ŀŦŦƛǊƳŜŘ ǘƘŜ ǘǊƛŀƭ ŎƻǳǊǘΩǎ 
ǊǳƭƛƴƎ ǘƘŀǘ ŜǾƛŘŜƴŎŜ ǎǳǇǇƻǊǘŜŘ ŀŘƧǳŘƛŎŀǘƛƻƴ ƻŦ ŦŀǘƘŜǊΩs two children 
as dependents based upon the children being aware of an act of 
domestic violence.  The children had been aroused from sleep by the 
screams of their father and his girlfriend who was yelling for the 
father to keep the knife away from her and the baby.  

(c) W.V. v. Department of Children and Families, 840 So.2d 430 (Fla. 5th 
DCA 2003).  Competent substantial evidence supported conclusion 
that there was a pattern of domestic violence in presence of child, 
warranting finding of abuse. 

(d) D.W.G. v. Department of Children and Families, 833 So.2d 238 (Fla. 
4th DCA 2002).  Dependency adjudication affirmed based on a 
holding that it is not necessary for a child to witness violence in order 
to be harmed by it as children may be affected and aware that the 
violence is occurring without actually having to see it occur.  This rule 
of law is to be considered in determining whether visitation or 
custody is appropriate where domestic violence is committed against 
a parent. 




