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Delinquency Case Law  

Florida Supreme Court 

No new opinions for this reporting period. 
 

First District Court of Appeals 
L.S. v. State, ___ So.2d ___, 2008 WL 829035 (Fla. 1DCA 2008). Juvenile appealed the trial 
court's disposition order. The Department of Juvenile Justice (DJJ) recommended probation. 
The trial court disagreed and placed the juvenile in a moderate-risk residential program. The 
trial court gave no reason for its deviation at the disposition hearing, but stated in its written 
order that the juvenile had a history of not obeying the law or authority figures and that this 
required a more restrictive disposition for protecting the public. The First District Court of 
Appeal found that when a trial court departs from the DJJ's recommendation, it must not only 
state its reasons for disregarding the recommended restrictiveness level on the record, the 
reasons must also be supported by a preponderance of the evidence and must make reference 
to the characteristics of the restrictiveness level vis-a-vis the needs of the child. The First 
District held that the trial court failed to explain why its consideration of the evidence led it to 
reach a different conclusion than that recommended by DJJ and failed to reference the 
characteristics of a moderate-risk facility vis-a-vis the juvenile's needs. The disposition order 
was reversed and remanded. 
http://opinions.1dca.org/written/opinions2008/03-31-08/07-4039.pdf  (March 31, 2008). 
 
C.G. v. State, ___ So.2d ___, 2008 WL 1968316 (Fla. 1DCA 2008). Juvenile appealed adjudication 
for evasion of transit fare under § 812.015(1)(j), Fla. Stats.  The juvenile rode a city bus using a 
nontransferable bus pass given to her by a coworker.  Juvenile argued that the state failed to 
prove the intent element of the offense. The First District Court of Appeal found that evasion of 
transit fare is a form of petit theft, which is a specific intent crime, requiring the evasion or 
refusal to pay transit fare. The bus pass was entered into evidence and it was undisputed that 
the pass did not contain a notice of nontransferability. The juvenile had testified that she had 
used the bus pass every day for several months without incident, that she was unaware that 
she was not allowed to use the pass, that no notice appeared on the pass indicating that it was 
nontransferable, and that she would have paid the bus fare if any driver had asked her to do so. 
The juvenile testified that she thought her coworker had paid for the bus pass so that she could 
use it, and that she never intended to evade the fare. The First District held that the state failed 
to establish the specific intent element of the offense. The evidence only showed that the 
juvenile used a bus pass that did not belong to her. There was no direct or circumstantial 
evidence that proved the juvenile knew the bus pass was not transferrable or that she 
intentionally evaded the fare or refused to pay. The case was reversed with instructions to 
dismiss the charge.  
http://opinions.1dca.org/written/opinions2008/05-08-08/07-4389.pdf  (May 8, 2008). 
 

http://opinions.1dca.org/written/opinions2008/03-31-08/07-4039.pdf
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000006&DocName=FLSTS812.015&FindType=L
http://opinions.1dca.org/written/opinions2008/05-08-08/07-4389.pdf


Second District Court of Appeals 

T.J.N. v. State, ___ So.2d ___, 2008 WL 818808 (Fla. 2DCA 2008). Juvenile appealed the trial 
court’s order requiring him to pay $1910 in restitution for damages caused to a truck in 
connection with the commission of two batteries for which he was adjudicated. Juvenile argued 
that he was not liable for restitution because there was no causal connection between the 
battery offenses and the damages. Juvenile contended there was no evidence that he caused 
the damage. The juvenile also claimed that the trial court erred in basing the amount of 
restitution on hearsay testimony. The Second District Court of Appeal held that the state failed 
to prove that the damages were caused by the commission of the batteries. However, the state 
did prove that the damage was related to the juvenile’s criminal episode and the juvenile was 
liable for restitution pursuant to § 775.089(1)(a)(2), Fla. Stats. (2006). The Second District 
further held that the trial court improperly relied on hearsay testimony in establishing the 
amount of restitution and the juvenile was entitled to a new hearing concerning the amount of 
restitution. The Second District found that when the amount of restitution is in dispute, the 
state has the burden of demonstrating by a preponderance of the evidence the amount of the 
victim's loss. Hearsay evidence may not be used to determine the amount of restitution when 
there is a proper objection. In the instant case, the insurance adjustor’s testimony was hearsay 
because it was based on an estimate received from an auto body shop and the juvenile 
properly objected.  Accordingly, the trial court’s decision was affirmed in part, reversed as to 
the amount of restitution and remanded for further proceedings. 
http://www.2dca.org/opinion/March%2028,%202008/2D07-673.pdf (March 28, 2008). 
 
C.B. v. State, ___ So.2d ___, 2008 WL 1756597 (Fla. 2DCA 2008). Juvenile appealed from the 
trial court’s order finding battery on a law enforcement officer under § 784.07(2), Fla. Stats. 
(2006). The Second District Court of Appeal reversed and remanded with instructions to the 
trial court to enter a corrected order placing the juvenile on probation for the lesser included 
offense of battery under § 784.03(1). The juvenile’s mother called the police and advised them 
that her daughter had failed to appear at a scheduled Marchman Act hearing. The mother 
requested that her daughter be picked up pursuant to an ex parte order which she believed the 
trial court had issued. No pick-up order had ever been issued. The officer dispatched to the 
mother’s residence, observed the juvenile approaching the mother’s residence on foot. The 
officer made no attempt prior to approaching the juvenile, to verify the mother’s information 
that the trial court had issued an ex parte pick-up order. The officer had arrived in a marked 
police cruiser and was wearing his uniform. The officer approached the juvenile, told her why 
he was there, and attempted to detain her temporarily to investigate. The juvenile refused to 
stop or cooperate, resulting in the officer’s attempt to physically detain her. The officer 
attempted to peacefully escort the juvenile to the police vehicle when the incident escalated to 
the point where the officer needed to use a physical restraint maneuver to gain control. The 
officer called for backup and a second officer responded. The second officer was able to 
handcuff the juvenile.  The juvenile resisted and the officers used significant measures, 
including leg restraints, to subdue her. While the officers were attempting to affix a seat belt to 
prevent the juvenile from leaning forward, she spit on the second officer several times. The 
state filed a delinquency petition alleging one count of battery of a law enforcement officer (for 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000006&DocName=FLSTS775.089&FindType=L
http://www.2dca.org/opinion/March%2028,%202008/2D07-673.pdf
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000006&DocName=FLSTS784.07&FindType=L


the spitting), one count of resisting with violence and one count of resisting without violence. 
The trial court granted the juvenile’s motion for judgment of acquittal for counts two and three 
but denied the motion with regard to the battery on a law enforcement officer. The Second 
District noted that if an ex parte pick-up order had actually been issued, then the officer may 
have been justified in arresting the juvenile on the basis of that order. However, no pick-up 
order was ever issued. The officer could have taken sufficient time to confirm the existence of a 
pick-up order before making any contact with the juvenile because there were no exigent 
circumstances compelling an immediate apprehension. The Second District held that that the 
first officer had no well-founded, articulable suspicion of criminal activity on the part of the 
juvenile, but had only a mere suspicion that a pick-up order had been issued. As a result, the 
first officer was not lawfully justified in making an investigatory stop of the juvenile or detaining 
her. Therefore, the first officer was not in the lawful performance of a legal duty when he 
physically restrained the juvenile. There was no lawful justification to detain the juvenile until 
after she spit on the second officer. The Second District found that the officers were not 
engaged in the exercise of their lawful duties when the battery occurred and it was unlikely the 
case ever became an arrest case because there was no evidence that either officer ever 
communicated to the juvenile that she was under arrest. The case was reversed and remanded 
with instructions to the trial court to enter a corrected order placing the juvenile on probation 
for the lesser included offense of battery under § 784.03(1). 
http://www.2dca.org/opinion/April%2018,%202008/2D07-1112.pdf (April 18, 2008). 
 
T.D.D. v. State, ___ So.2d ___, 2008 WL 2150089 (Fla. 2DCA 2008). Juvenile appealed a 
disposition order rendered December 4, 2006, adjudicating him delinquent for carrying a 
concealed firearm, committing him to the Department of Juvenile Justice (DJJ) in a minimum 
risk placement, and ordering that he be detained at the Juvenile Detention Center for fifteen 
days followed by conditional release. The disposition order was entered following a hearing 
held on November 30, 2006. The juvenile argued that the disposition order violated the 
prohibition against double jeopardy because the trial court had previously announced its 
disposition at a hearing held on November 16, 2006, ordering the juvenile into custody for 
fifteen days, followed by probation. On November 17, 2006, the trial court rendered a 
judgment and a detention hold order placing the juvenile in the custody of the DJJ for fifteen 
days. The juvenile immediately began serving the fifteen-day detention period following the 
November 16 hearing. The juvenile argued that the trial court erred by conducting a second 
disposition hearing on November 30 and then entering a disposition order placing him in secure 
detention for another fifteen days followed by conditional release. The juvenile argued that the 
December 4 order must be reversed and the case remanded for the trial court to enter a 
disposition order reflecting the oral pronouncements made at the November 16 hearing. The 
state conceded to this position. The juvenile had filed a Motion to Correct a Sentencing Error 
raising the same argument. The trial court entered an order in August 2007 granting the 
juvenile’s motion in part, finding that the juvenile “should not have been sentenced to 15 days 
of juvenile detention on November 30, 2006 for the firearm offense as he was sentenced on 
November 16, 2006 for same.” The August 2007 order only directed that the December 4 
disposition order be corrected to eliminate the fifteen-day detention requirement and did not 
vacate the disposition order. The Second District found that once a sentence is imposed and the 

http://www.2dca.org/opinion/April%2018,%202008/2D07-1112.pdf


person begins to serve it, that sentence may not be increased without violating the prohibition 
against double jeopardy. The Second District held that the December 4 order violated the 
prohibition against double jeopardy and that the trial court erred. The juvenile also argued that 
the trial court erred by ordering anger management counseling as a condition of probation at 
the November 16 hearing. The Second District found that based on the transcript, it did not 
appear that the trial court actually imposed this condition. Moreover, none of the trial court's 
written orders reflected the imposition of this condition. The Second District concluded that the 
record did not support the imposition of this condition and that the trial court may not include 
it in the disposition order to be entered on remand. Accordingly, the Second District reversed 
the December 4 disposition order and remanded with directions for the trial court to enter an 
order consistent with its oral pronouncement at the November 16 hearing and the appellate 
opinion. 
http://www.2dca.org/opinion/Opinion_Pages/Opinion_Page_2008/May%2023,%202008/2D06-
5620.pdf (May 23, 2008). 
 
T.R.T. v. State, ___ So.2d ___, 2008 WL 2150930 (Fla. 2DCA 2008).  Juvenile appealed 
adjudication and commitment to a moderate risk residential program. The juvenile had entered 
an admission to the charge of possession of marijuana and reserved his right to appeal the 
denial of a dispositive motion to suppress. The juvenile argued that the stop which led to the 
discovery of the marijuana was illegal because it was not supported by a reasonable suspicion 
of criminal activity. At approximately 4 a.m., an officer drove to a residence in a high-crime area 
in response to a call for an unrelated case. The officer approached the residence from an alley 
that ran behind several residences in the neighborhood. The alley was separated from the 
residences by a fence. The officer observed an occupied SUV legally parked further down the 
alley and behind a vacant apartment. The officer observed the SUV for five to six minutes. As he 
watched, the driver turned the lights off. The officer then proceeded to his call, which took 
about two minutes. When the officer returned to the alley, he noticed the SUV was still there. 
The driver then turned the SUV's lights on, backed up, turned around, and started driving north 
toward the officer. At this time, the officer initiated a stop. The driver was the juvenile, who did 
not have a driver's license. A search incident to the juvenile’s arrest for driving without a license 
revealed marijuana. The juvenile’s motion to suppress was denied based on the trial court's 
conclusion that the officer had a reasonable suspicion of criminal activity that supported a stop 
of the juvenile. The trial court found that the juvenile’s actions of sitting in a parked vehicle in 
the alleyway in a high-crime area at 4 a.m. and turning the lights off then on again provided a 
reasonable suspicion that the juvenile was committing the offense of loitering or prowling.  
The Second District Court of Appeal held that the juvenile’s actions did not give rise to a 
reasonable suspicion of criminal activity, and the stop of his vehicle was illegal. The state 
argued that the juvenile’s actions in turning the lights off and then on provided a reasonable 
suspicion of criminal activity. The Second District found that it was simply not clear how this 
activity in of itself would suggest that the juvenile was about to commit a crime. The state also 
argued that the lateness of the hour distinguished this case from cases involving stops that 
occurred earlier in the night. The Second District, after reviewing factually analogous cases, 
disagreed. The Second District held that the trial court erred in denying the juvenile’s 
dispositive motion to suppress. The case was reversed and remanded with directions for the 

http://www.2dca.org/opinion/Opinion_Pages/Opinion_Page_2008/May%2023,%202008/2D06-5620.pdf
http://www.2dca.org/opinion/Opinion_Pages/Opinion_Page_2008/May%2023,%202008/2D06-5620.pdf


trial court to order the juvenile discharged from custody. 
http://www.2dca.org/opinion/Opinion_Pages/Opinion_Page_2008/May%2023,%202008/2D07-
3703.pdf (May 23, 2008). 
 

 

Third District Court of Appeals  

D.B. v. State, ___ So.2d ___, 2008 WL 942799 (Fla. 3DCA 2008). Juvenile appealed from the trial 
court’s order withholding adjudication and placing him on probation. Juvenile argued that the 
trial court erred in permitting the state to give the first and final closing arguments.  
The juvenile did not present any evidence nor offer any testimony in his own behalf at the 
adjudicatory hearing. The Third District Court of Appeal found that closing arguments in a 
juvenile delinquency case are governed by the rules of juvenile procedure, rather than by 
statutes and rules governing adult criminal prosecution. Florida Rules of Juvenile Procedure 
8.110(d) provided that a juvenile offering no testimony in his or her own behalf except his or 
her own shall be entitled to the concluding argument. The right to present the concluding 
argument in juvenile delinquency proceedings is a vested procedural right. Accordingly, the 
Third District held that the trial court erred in granting first and final closing argument to the 
state and the error was not harmless. The Third District found that the prejudice could be cured 
by limited remand before the original presiding judge. Juvenile would be afforded the 
opportunity to present the initial closing argument, and a rebuttal argument after the state's 
argument. In the event that the original presiding judge was no longer available, juvenile was to 
be afforded a new adjudicatory hearing. The case was reversed and remanded with 
instructions. http://www.3dca.flcourts.org/Opinions/3D07-2229.pdf (April 9, 2008). 
 
G.M. v. State, ___ So.2d ___, 2008 WL 1809317 (Fla. 3DCA 2008). Juvenile appealed the trial 
court's denial of his motion to suppress evidence seized.  Two plain-clothes officers in an 
unmarked vehicle observed the juvenile and between six to eight individuals loitering in a 
public park. The individuals were observed standing around and getting in and out of two 
parked vehicles. Because none of the individuals were participating in park activities and the 
police had received reports of drug activity in the park, the officers decided to investigate. The 
officers activated their emergency lights to identify themselves as police officers and pulled into 
the park behind a black Lexus vehicle. When the officers exited their vehicle, they smelled 
marijuana coming from the Lexus. As one of the officers approached the Lexis, he saw the 
juvenile sitting in the back seat rolling a marijuana cigarette, with marijuana on his lap. The 
juvenile was arrested. The juvenile argued that the activation of the emergency lights, when the 
officers pulled in and stopped behind the parked Lexus, automatically converted what would 
otherwise constitute a consensual police encounter into a seizure. The state conceded that 
when the officers activated the emergency lights and pulled into the park, they had no 
reasonable suspicion that any of the individuals had committed or were committing a crime. 
The Third District Court of Appeal found that when the officers smelled the marijuana coming 
from the Lexus, they had reasonable suspicion to investigate. When one of the officers 
observed the juvenile with the marijuana, there was probable cause to arrest. The issue to be 
decided was whether the juvenile had been seized before reasonable suspicion and probable 

http://www.2dca.org/opinion/Opinion_Pages/Opinion_Page_2008/May%2023,%202008/2D07-3703.pdf
http://www.2dca.org/opinion/Opinion_Pages/Opinion_Page_2008/May%2023,%202008/2D07-3703.pdf
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000006&DocName=FLSTJUVPR8.110&FindType=L
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cause were established. The trial court had found that no seizure occurred until after the 
officers smelled the marijuana and one of the officers saw the juvenile in possession of 
marijuana. The Third District found that based upon U.S. Supreme Court decisions, per se rules 
are inappropriate in the Fourth Amendment context and that the proper inquiry necessitates a 
consideration of all the circumstances surrounding the encounter. Therefore, the court declined 
to adopt a per se rule. The Third District held that based upon the totality of the circumstances, 
no Fourth Amendment seizure occurred prior to the establishment of reasonable suspicion and 
then probable cause to arrest. The officers activated their emergency lights because they were 
in an unmarked vehicle and in plain clothes and wished to identify themselves as police officers. 
The juvenile testified at the motion hearing that he did not know the officers were there until 
they were outside the car and someone told him they were there. Therefore, the activation of 
the lights did not play any role in the juvenile’s actions. The Third District further held that even 
if the juvenile had seen the emergency lights, this would not convert the police encounter into 
a seizure citing several U.S. Eleventh Circuit decisions. The court stated that the remaining facts 
and circumstances also did not constitute a seizure. The vehicles were parked in a public place 
and the juvenile was seated in the back seat of one of the vehicles. The officers did not brandish 
or draw their firearms or surround the vehicle the juvenile was in. The officers did not order any 
of the individuals to “halt,” ask for identification, or question anyone until they smelled the 
marijuana coming from the Lexus and saw the juvenile rolling a marijuana cigarette in plain 
view. The Third District noted that this was a case of first impression and that the decision 
conflicted with prior decisions of other Florida district courts of appeal. The trial court's denial 
of the motions to suppress evidence was affirmed and conflict certified. 
http://www.3dca.flcourts.org/Opinions/3D06-3032.pdf (April 23, 2008). 
 
J.R.P. v. State, ___ So.2d ___, 2008 WL 1805807 (Fla. 3DCA 2008).  Juvenile appealed from the 
trial court’s order finding him guilty of unlawfully carrying a concealed weapon. The police 
report described the knife as a “hunting knife with a four inch blade.” Another officer, who 
impounded the knife, described it as a “pocketknife.” The defense filed two motions for 
dismissal on the basis that the state failed to present sufficient evidence that the knife was a 
weapon. The trial court denied the motions stating that based on the totality of the 
circumstances, the knife was not a pocketknife and that the state had proved its case beyond a 
reasonable doubt. The Third District Court of Appeal found that under § 790.001(3)(a), Fla. 
Stats. (2006), a concealed weapon means “any dirk, metallic knuckles, slungshot, billie, tear gas 
gun, chemical weapon or device, or other deadly weapon carried on or about a person in such a 
manner as to conceal the weapon from the ordinary sight of another person.” Section 
790.001(13), Fla. Stats. (2006), defines a weapon as any “dirk, knife, metallic knuckles, 
slungshot, billie, tear gas gun, chemical weapon or device, or other deadly weapon except a 
firearm or a common pocketknife, plastic knife, or blunt-bladed table knife.” The knife 
possessed by the juvenile was neither open nor did it contain any weapon-like characteristics. 
The knife could be carried in one's pocket and had a four-inch blade that folded into the handle. 
The Third District Court of Appeal held that, as a matter of law, the knife possessed by the 
juvenile fell within the statutory “common pocketknife” exception to the definition of a 
weapon. Accordingly, the trial court’s order finding the juvenile guilty of unlawfully carrying a 
concealed weapon was reversed.  http://www.3dca.flcourts.org/Opinions/3D07-0738.pdf  

http://www.3dca.flcourts.org/Opinions/3D06-3032.pdf
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(April 23, 2008). 
 
W.F. v. State, ___ So.2d ___, 2008 WL 1805881 (Fla. 3DCA 2008).  Juvenile appealed the trial 
court’s finding that he committed criminal mischief when he broke the door handle on an exit 
door at his school. The underlying facts were that the juvenile was removed from the school 
cafeteria and sent to the school executive director's office. The juvenile’s family members were 
contacted and they came to the executive director's office. The family members became 
disruptive and were asked to leave.  Police officers escorted the family members out of the 
front of the building. The assistant executive director locked the front double doors so that the 
family members could not reenter. The juvenile, who was eleven years old, began to scream 
that the police officers were hurting his family. The assistant executive director told the juvenile 
that his family was okay. The juvenile ran to the double doors, which have a “bar type” of exit 
handle about thirty-six inches wide. This type of handle is depressed to open the door. The 
juvenile grabbed the bar and pulled it up and down six or seven times. However, the doors had 
been locked in the closed position by the assistant executive director. The mechanism broke, 
allowing the bar to come out. As a result, the juvenile was charged with malicious mischief. The 
trial court found that the juvenile did not specifically intend to cause damage to the door. 
However, the trial court ruled that the statutory elements had been satisfied.  The Third District 
Court of Appeal found that to act “maliciously” for purposes of § 806.13(1)(a), Fla. Stats. (2006), 
the offender must act “wrongly, intentionally, without legal justification or excuse and with the 
knowledge that injury or damage will or may be caused to another person or the property of 
another person.” In this case, the juvenile was attempting to exit the door to join his family 
members. He attempted to operate the door by pressing the handle up and down. The Third 
District held that the juvenile’s attempt to exit through the door did not satisfy the definition of 
“maliciously” for purposes of the statute. The court rejected the state’s argument that the 
juvenile should have known that repeatedly operating the door would eventually break it.  The 
trial court’s order finding malicious mischief and restitution was reversed. Case was remanded 
with directions to discharge the juvenile from the cause. 
http://www.3dca.flcourts.org/Opinions/3D07-1713.pdf (April 23, 2008).  
 

Fourth District Court of Appeals  

J.G. v. State, __ So.2d ___, 2008 WL 942593 (Fla. 4DCA 2008).  Juvenile appealed the trial 
court’s judgment of conviction for simple battery, the decision to depart upward from the 
Department of Juvenile Justice’s (DJJ) recommendation, and the order to pay restitution. DJJ 
recommended commitment to a low-risk residential program. The trial court disagreed and 
placed the juvenile in a moderate-risk residential program. The juvenile argued that the trial 
court erred in entering an upward departure. The juvenile also argued that the trial court erred 
in awarding restitution during the disposition hearing without notice of a restitution hearing 
and without addressing his ability to pay. The Fourth District Court of Appeal found that under 
§ 985.433(7)(b), Fla. Stats., the trial court may order placement at a different restrictiveness 
level than recommended by the DJJ. However, the trial court must state for the record, the 
reasons that establish by a preponderance of the evidence why the court is disregarding the 
DJJ’s recommendation. The Fourth District found that the trial court entered extensive findings 

http://www.3dca.flcourts.org/Opinions/3D07-1713.pdf
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supported by competent, substantial evidence which focused on three reasons for the 
departure: 1) appellant was a criminal street gang member; 2) the seriousness of the offense; 
and 3) that probation was not working. The Fourth District held that the record supported the 
trial court's upward-departure decision. The Fourth District found that to award restitution in a 
juvenile case, a trial court must first conduct a restitution hearing addressing the child's ability 
to pay and then the amount of restitution to be paid. If a court intends to establish an amount 
of restitution based solely on evidence adduced at a hearing of a charge of delinquency, the 
juvenile must be given notice. Without such notice, the juvenile would have no way of knowing 
that he would have to offer evidence as to the amount of any potential restitution at a hearing 
to determine whether he was even guilty of the charge. Imposition of a fixed amount of 
restitution without notice or hearing is error. The Fourth District held that there was no 
evidence that the juvenile was given notice, or that the trial court addressed the juvenile's 
ability to pay. The judgment of conviction and sentence was affirmed and the restitution order 
was reversed and remanded for further proceedings. http://www.4dca.org/opfrm.html       
(April 9, 2008). 
 
A.T. v. State, __ So.2d ___, 2008 WL 1806118 (Fla. 4DCA 2008).  Juvenile appealed the trial 
court’s disposition order committing her to a level eight high-risk residential program. The 
juvenile argued that the “characteristics vis-à-vis the needs” test is the most workable test for 
trial courts to use in deciding whether to depart from the Department of Juvenile Justice’ s 
Predisposition Report recommendation. The juvenile also argued that upwardly departing after 
a juvenile disposition had already been imposed violated double jeopardy. The Fourth District 
Court of Appeal affirmed the disposition order and found that it had recently rejected this very 
same argument in E.A.R. v. State, No. 4D07-1061, 4D07-3228, 2008 WL 583791 at *1 (Fla. 4th 
DCA March 5, 2008). The Fourth District also noted conflict with M.S. v. State, 927 So.2d 1044, 
1046 (Fla. 2d DCA 2006) as certified in E.A.R. v. State. The Fourth District further held that there 
is no double jeopardy violation as the departure only increased the restrictiveness level and 
was not a resentencing. The disposition order was affirmed. http://www.4dca.org/opfrm.html 
(April 23, 2008). 
 
E.E. v. State, __ So.2d ___, 2008 WL 1958699 (Fla. 4DCA 2008).  Juvenile appealed conviction 
and sentence for possession of cannabis. The juvenile filed a motion for judgment of dismissal 
arguing that the state presented no evidence to show that the juvenile, who was driving his 
family's car with a passenger in the front seat, had knowledge of the presence of the small 
baggie of marijuana found under the driver's seat and/or that the juvenile had dominion and 
control over the drugs. The Fourth District Court of Appeal reversed the denial of the juvenile's 
motion for judgment of dismissal and remanded with directions to vacate the disposition order. 
http://www.4dca.org/opfrm.html (May 7, 2008). 
 
 

Fifth District Court of Appeals  

No new opinions for this reporting period. 
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Dependency Case Law  
 

Florida Supreme Court 

No new opinions for this reporting period. 
 

First District Court of Appeals  
L.V. v. Department of Children and Family Services, 978 So.2d 237, 33 Fla.L.Weekly D931 (Fla. 
1st DCA 2008).  The court dismissed the mother’s appeal after the court determined that the 
mother failed to demonstrate that her appeal was timely filed. 
http://opinions.1dca.org/written/opinions2008/04-03-08/08-0487.pdf (April 3, 2008). 
 
M.D. v. Department of Children and Families, 979 So.2d 383, 33 Fla.L.Weekly D1065 (Fla. 1st 
DCA 2008).  Termination of the mother’s parental rights under sections 39.806(1)(c) & (1)(i), 
Florida Statutes was reversed.  The mother successfully argued that the Department failed to 
prove that the mother’s continued involvement would harm the children. 
http://opinions.1dca.org/written/opinions2008/04-17-08/07-5021.pdf (April 17, 2008). 
 
R.B. v. Department of Children and Family Services, 979 So.2d 1160, 33 Fla.L.Weekly D1091 (Fla. 
1st DCA 2008).  The court reversed termination of the father’s parental rights after the 
Department conceded a lack of competent substantial evidence to support termination under 
sections 39.806(1)(c) & (1)(f), Florida Statutes. 
 http://opinions.1dca.org/written/opinions2008/04-21-08/07-5705.pdf (April 21, 2008). 
 
Z.M. v. Department of Children and Families, --- So.2d ----, 2008 WL 2116099 (Fla. 1st DCA 
2008) The mother appealed after her parental rights were terminated and claimed that the trial 
court erred by allowing DCF to terminate her parental rights on grounds it never pleaded.  DCF 
litigated the case as it had pleaded it in its petition, urging as grounds for termination of the 
mother's parental rights §39.806(1)(c), Florida Statutes (2006) , alone.  The judge suggested to 
DCF that the more appropriate ground for TPR was §39.806(1)(e),  and then found that DCF had 
established a violation of section (1)(e) in the final order, despite DCFS's expressly declining to 
amend the petition to assert section (1)(e).  Therefore, the trial judge overstepped the bounds 
of strict neutrality.   The court also found that the record appeared to show that the judge 
applied an inappropriate evidentiary standard to the facts in the case.   
http://opinions.1dca.org/written/opinions2008/05-21-08/07-5916.pdf (May 21, 2008). 
 
C.M. v. Department of Children and Families,  --- So.2d ----, 2008 WL 2116262, (Fla. 1st DCA 
2008)  The appellants, who were former foster parents to the child, brought an appeal seeking 
review of a final order terminating parental rights and permanently committing the minor child 
to the Department for the purpose of adoption.  The court held that the former foster parents 
did not have standing to bring an appeal because they were not parties to the action.  
http://opinions.1dca.org/written/opinions2008/05-21-08/07-6508.pdf (May 21, 2008). 
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Second District Court of Appeals 

T.H. v. Department of Children and Family Services, 979 So.2d 1075, 33 Fla.L.Weekly D945 (Fla. 
2nd DCA 2008).  The court reversed termination of a father’s parental rights that had been 
sought based on sections 39.806(1)(b), 39.806(1)(c), 39.806(1)(e)(1), & 39.806(1)(e)(2), Florida 
Statutes (2006).  Although the child had at times resided with the father the father had been 
deemed for a time to be a “nonoffending parent,” the child was removed from the father’s 
custody after the father left the child unsupervised with the mother while he visited relatives.  
Subsequent to the removal, the father became incarcerated at which time he lost his Social 
Security disability benefits.  Although the father send correspondence to the child and lacked 
financial resources to provide to the child, the trial court found that the father had abandoned 
his child.  On appeal, the court concluded that the Department failed to present any evidence, 
other than the fact of the father’s incarceration itself, to establish the father’s abandonment.  
The court furthered held that the evidence did not show that the father had voluntarily 
abandoned his parental responsibilities and that the ground was found in error. The court next 
considered the ground found in section 39.806(1)(c), Florida Statutes.  Although the trial court 
had found that the father engaged in conduct toward the child that demonstrated his 
involvement with the child threatened the child’s life, safety.  The Department contended that 
the father’s lack of full-time employment and prior arrests showed that he posed a threat of 
harm to his child.  However, the appellate court rejected the Department’s argument and noted 
the inadequacy of the attempt at provision of services to the father.  The court noted that 
termination of the father’s parental rights could not be sustained under that section. The court 
then reviewed termination of the father’s rights under sections 39.806(1)(e)(1) & (1)(e)(2), 
Florida Statutes.  The court noted that the Department had taken no meaningful steps to assist 
the father in complying with his Case Plan during the period of his incarceration.  Likewise, the 
court held that the evidence did not support a finding that the father had materially breached 
his Case Plan.  Although not constituting a basis for reversal, the court also addressed the 
absence of counsel for the father for a period of nine months during the term of his 
incarceration.  During the time that the father had no attorney, termination of parental rights 
was a concurrent goal of the Case Plan and the court held a judicial review hearing.  Had the 
father been represented at that hearing, counsel might have been able to direct the trial court 
to the lack of meaningful assistance by the Department.  The court discussed this issue in the 
interests of ensuring that the error did not occur with other parents.  The court concluded by 
noting the lack of clear and convincing evidence on any of the four grounds asserted for 
termination and ordered that the father be given an opportunity to comply with his Case Plan 
tasks with the assistance of the Department.  If the father fails to comply after a reasonable 
time, the Department may reattempt to terminate parental rights.  
http://www.2dca.org/opinion/April%2004,%202008/2D07-2869.pdf (April 4, 2008). 
 
E.H. v. Department of Children and Families, 979 So.2d 363, 33 Fla.L.Weekly D1023 (Fla. 2nd 
DCA 2008).  The court granted certiorari review and quashed a trial court order that required 
the father to comply with a recommendation for a psychological evaluation and treatment prior 
to exercising unsupervised visitation with the children.  The children reside with the mother, 

http://www.2dca.org/opinion/April%2004,%202008/2D07-2869.pdf


who had consented to dependency on allegations unrelated to the appellant father.  When the 
children were reunified with the mother, she requested that the father have only supervised 
visitation, however the father was not personally present at the hearing, the issue was not 
noticed for the hearing, and no evidence supported changing the visitation.  The Second DCA 
noted a “total absence of factual support for the *trial+ court’s order.”  Finding no competent 
substantial evidence to sustain the trial court’s ruling, the court granted certiorari and quashed 
the order.  http://www.2dca.org/opinion/April%2016,%202008/2D07-2143.pdf (April 16, 2008). 
 
L.S. v. Department of Children and Family Services, ___ So.2d ____, 33 Fla.L.Weekly D1079, 
2008 WL 1757235 (Fla. 2nd DCA 2008).  The mother appealed termination of her parental rights 
which occurred after the mother’s failure to appear at the adjudicatory hearing.  The mother’s 
counsel had informed the court that the mother was out-of-state and could not appear 
personally but was available for telephone appearance.  The trial court agreed with the 
objections of the Department and Guardian ad Litem and terminated the mother’s parental 
rights.  On appeal, the court noted that although consent for failure to appear is permitted 
under section 39.801(3)(d), Florida Statutes, courts should refrain from doing so when the 
parent is making reasonable efforts to be present or is delayed by circumstances beyond the 
parent’s control.  The representation by the Guardian ad Litem that the mother had a history of 
failing to appear was disputed and not supported by the record.  The mother should have been 
permitted to appear by telephone to explain her non-appearance.  The case was reversed and 
remanded. http://www.2dca.org/opinion/April%2018,%202008/2D07-3590.pdf  
(April 18, 2008). 
 
J.S. v. Department of Children and Families, 979 So.2d 1202, 33 Fla.L.Weekly D1170 (Fla. 2nd 
DCA 2008).  The mother successfully argued for reversal of an adjudication of dependency of 
her three children.  The mother’s youngest child had been found walking home unattended and 
was picked up by a sheriff’s deputy.  Attempts to bring the child home were unsuccessful and 
when the mother could not be located, DCF was called to pick up the child.  The following day, 
the DCF representative observed the condition of the home, retained custody of the child, and 
sheltered the two siblings as well.  According to the order of adjudication, the entire factual 
basis for dependency of the children was “The Mother failed to adequately supervise her 
children.”  On appeal, the court noted that findings of fact are required by statute and that 
order’s findings were “practically nonexistent.”  The court added that the one factual finding 
the court did not was unsupported by evidence.  The finding was defective because it failed to 
particularize how the mother’s conduct constituted a failure to supervise the children.  The 
court rejected the argument that the substandard condition of the home and the fact that a 
crime had occurred in the home placed the children at sufficient risk to warrant an 
adjudication, noting that the children were not in the home at the time the crime occurred.  
Because the evidence was not conflicting, the court reversed the ruling below but did not 
remand for additional findings.  http://www.2dca.org/opinion/April%2025,%202008/2d07-
888.pdf (April 25, 2008). 
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Third District Court of Appeals  

O.R. & M.L. v. Department of Children and Families, 979 So.2d 1105, 33 Fla.L.Weekly D990 (Fla. 
3rd DCA 2008).  The Third District Court of Appeal reversed an adjudication of dependency that 
was based on the parents’ non-appearance at trial after having previously appeared.  The 
parents had appeared in person for the first two days of the dependency trial which to be 
continued.  The parents were served with a summons for the next trial date but they did not 
appear.  Their attorneys did not know why they were absent but requested a continuance.  The 
court denied a continuance and entered an adjudication of dependency by default without 
prejudice to the parents providing proof that an emergency precluded their personal 
appearance.  The mother a motion that explained the failure to appear but the court denied the 
motion.  The court clarified that under chapter 39 the court does not enter a “default” but that 
the statutes provide for the equivalent.  The statutes provide for a consent to be entered: 1) 
upon the failure to appear at the arraignment hearing after service with the required warning; 
and 2) upon the failure to appear at the adjudicatory hearing after being ordered at the 
arraignment hearing to appear at the proper date, time, and place.  Neither of the two 
scenarios occurred and the parents personally appeared for the first two days of trial.  The 
court rejected the Department’s argument that entry of a consent was proper because the 
parents were served with a summons to appear for the third date of trial.  The court noted that 
the law favors resolution of cases on the merits and that the statutes do not permit a consent 
to be entered when the parents appears at the initial trial date but subsequently fails to appear.  
The trial court had two options: 1) proceeding to hear further evidence and argument in the 
trial; or 2) granting a continuance.  Public policy considerations weigh on the side of proceeding 
with the trial and denying a continuance, in order to resolve the matter as expeditiously as 
possible.  Therefore, the trial court properly denied the continuance but the Department should 
have proceeded with its case.  The court reversed the dependency adjudications and remanded 
the case for a new trial.   http://www.3dca.flcourts.org/Opinions/3D07-1038.pdf (April 9, 2008). 

R.A. v. Department of Children and Family Services, 980 So.2d 578, 33 Fla.L.Weekly D1172 (Fla. 
3rd DCA 2008).  The court granted a petition for certiorari and quashed a circuit court order 
that returned two children to the mother over the objection of the Department.  The mother 
had consented to temporary placement of her children with a non-relative.  The children were 
adjudicated dependent.  When the placement failed, the Department moved to place the 
children in foster care.  At a hearing on the Department’s motion, the court placed the children, 
sua sponte and without notice, reunified the children with the mother.  The Third District Court 
of Appeal granted an emergency stay and ordered that the children be placed in the 
Department’s care.  In its opinion, the court held that the trial court had departed from the 
essential requirements of the law.  The court held that the Department had been denied due 
process notice and an opportunity to be heard on the issue of the mother’s mental condition 
and that there was no competent substantial evidence to support the finding that the mother 
was “stable” and therefore not a danger to the children.  The order was quashed without 
prejudice to a determination of the issues after notice and a full hearing. 
http://www.3dca.flcourts.org/Opinions/3D08-0721.pdf (April 25, 2008). 

http://www.3dca.flcourts.org/Opinions/3D07-1038.pdf
http://www.3dca.flcourts.org/Opinions/3D08-0721.pdf


 

Fourth District Court of Appeals   

E.I. v. Department of Children and Family Services, 979 So.2d 378, 33 Fla.L.Weekly D1049 (Fla. 
4th DCA 2008).  The mother appealed the trial court's non-final denial of her motion for 
extraordinary relief and reunification with her child.  The court noted that there are at least two 
factors that a trial court must consider when ruling on a motion for reunification: the parent's 
compliance with the case plan and whether reunification would be detrimental to the children. 
The court also stated that when a parent has requested reunification and substantially 
complied with her case plan, there is a presumption that the children should be returned.  The 
statute in question states that the court must examine the factors listed in section 39.621(10), 
Florida Statutes which are: 

¶ The compliance or noncompliance of the parent with the case plan; 

¶ The circumstances which caused the child's dependency and whether those 
circumstances have been resolved; 

¶ The stability and longevity of the child's placement; 

¶ The preferences of the child, if the child is of sufficient age and understanding to 
express a preference; 

¶ The recommendation of the current custodian; and 

¶ The recommendation of the guardian ad litem. 

Based on the record, the trial court did not abuse its discretion in denying E.I.'s motion for 
reunification, however, the court did fail to comply with the statute by not addressing all the 
statutory factors in the order, and the case was remanded with instructions for the court to 
correct the order.  http://www.4dca.org/Apr%202008/04-16-08/4D07-4847.opC041508.pdf 
(April 16, 2008). 

E K.S. v. Department of Children and Families, 979 So.2d 1182, 33 Fla.L.Weekly D1141 (Fla. 4th 
DCA 2008).  The mother appealed the trial court’s holding that the child was dependent.  
Although witnesses testified that the child told them that the mother's paramour put the child's 
hand in an oven, the record did not support the finding of the mother's participation in the 
burning incident, there was no testimony that the mother witnessed the paramour burn child, 
and there was no evidence as to how the mother negligently and willfully failed to protect the 
child from the paramour's act.  Therefore, the appellate court found that the department failed 
to present competent, substantial evidence that the mother abused or neglected the child by 
failing to protect him or that the child was at a substantial risk of imminent abuse or neglect by 
the mother, and reversed the trial court’s decision.  
 http://www.4dca.org/Apr%202008/04-23-08/4D07-3365.opC042208.pdf (April 23, 2008). 
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D.E. v. Department of Children and Families, 979 So.2d 1186, 33 Fla.L.Weekly D1141, 2008 WL 
1806229 (Fla. 4th DCA 2008).  The court affirmed an adjudication of dependency of a child who 
had been present during an instance of domestic violence.  During the one-time incident, which 
lasted between five and six minutes, the child’s father removed the car battery to prevent the 
mother from leaving.  The mother’s fourteen year old son intervened to protect the mother 
from the father and the two started fighting.  The mother hit the father with a candleholder.  
The father fled before the police arrived.  The son suffered a broken arm and a cut lip.  Another 
daughter of the mother suffered a scratch on her forehead from glass from a picture frame.  
The child that would later be adjudicated dependent was not injured and had pulled at her 
parents legs and told them to stop fighting.  The mother did not believe that the child would be 
at risk if the father had unsupervised contact.  The Department’s witness testified that there 
was one prior abuse report involving the father and the mother’s son. The trial court found that 
although the child did not suffer actual harm from the incident, the incident could have caused 
her serious injury.  On appeal, the court found that the trial court’s ruling was supported by 
competent substantial evidence.  The court noted that although it was a close case, the trial 
court has broad discretion and had a unique opportunity to observe the witnesses and 
testimony.  As such, the District Court of Appeal was reluctant to substitute its judgment for 
that of the trial court.   
 http://www.4dca.org/Apr%202008/04-23-08/4D07-4228.opC042208.pdf (April 23, 2008). 
 
.I. v. Department of Children and Family Services, ___ So.2d ____, ___ Fla.L.Weekly ____, 2008 
WL 1958926 (Fla. 4th DCA 2008).  This case corrected a scrivener’s error in E.I. v. Department of 
Children and Family Services, ___ So.2d ____, 33 Fla.L.Weekly D1049, 2008 WL 1734505 (Fla. 
4th DCA 2008). http://www.4dca.org/May%202008/05-07-08/4D07-4847.moC050608.pdf  
(May 7, 2008). 
 
B.M. v. Department of Children and Families, --- So.2d ----, 2008 WL 2038385 (Fla. 4th DCA 2008) 
The mother appealed a dependency order which terminated protective supervision by DCF 
after placing the minor child with the father and prohibiting the mother from visiting the child 
unless she could pass a drug test.  The appellate court held that restricting the mother’s 
visitation was an abuse of discretion since there was no proof that the visitation was harming 
the child, and there was nothing in the record which would justify denying the mother 
supervised visitation with the child, regardless of her inability to produce a negative hair follicle 
drug test.  The court also noted that a parent's illegal drug use, alone, does not establish that 
the child's safety is threatened.  Although the mother's supervised visitation in this case had 
been sporadic, even sporadic visitation was better for the child than no visitation at all.   The 
order in this case was not entered in the interest of the child's welfare but appeared to sanction 
the mother for not complying with the court's directives.  
http://www.4dca.org/May%202008/05-14-08/4D07-3681.opC051308.pdf  (May 14, 2008). 
 
Moore v. Pattin, --- So.2d ----, 2008 WL 2185436 (Fla. 4th DCA 2008) A mother received a 
domestic violence injunction when her husband spanked their daughter with a belt.  The 
appellate court affirmed the injunction even though the father claimed that he had a legal right 
to spank his child pursuant to Florida law.  Here, the father beat M.M. on numerous occasions 
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with a belt or a shoe after demanding that the child remove her clothes. He believed his 
discipline was appropriate and necessary when M.M. lied to him or misbehaved, and he left no 
visible marks on the child. However, when coupled with M.M.'s history of sexual abuse and her 
psychological reaction to unwanted touching, the appellate court agreed with the trial court 
that this conduct constituted domestic violence to M.M. for purposes of the domestic violence 
injunction. http://www.4dca.org/May%202008/05-28-08/4D07-4850.opC052708.pdf  
(May 28, 2008). 
 

Fifth District Court of Appeals  
J.L.H. v. Department of Children and Families, --- So.2d ----, 2008 WL 2149795 (Fla. 5th DCA 
2008) The court affirmed the termination of the mother’s parental rights when she did little to 
comply with the case plan, failing to seek substance treatment, complete parenting classes, or 
obtain other evaluations mandated by the case plan.  During the year that DCF attempted to 
provide services, the mother also saw the children only three times and well into the case plan 
the mother was sent to prison for violating probation. 
http://www.5dca.org/Opinions/Opin2008/051908/5D07-3731.op.pdf  (May 19, 2008). 
 
C.F. v. Department of Children and Families, --- So.2d ----, 2008 WL 2222032 (Fla. 5th DCA 2008)  
The mother appealed the trial court's order terminating her parental rights and claimed that 
the trial court erred by not ordering long-term relative placement with the children's 
grandmother. The appellate court affirmed the termination because the grandmother was 
unable to provide, or assist the mother with providing a safe and secure home for the children.  
The appellate court also stated that they were not in a position to second guess the considered 
judgment of the trial court  
http://www.5dca.org/Opinions/Opin2008/052608/5D07-4096.op.pdf  (May 30, 2008).  
 

 

Dissolution of Marriage Case Law  
  

Florida Supreme Court 

There are no Supreme Court opinions for this reporting period. 
 

First District Court of Appeals  

Simmons v. Simmons, __So. 2d __, 2008 WL 828968 (Fla. App. 1 Dist., March 31, 2008) 
(NO. 1D07-2451) Former wife appealed final judgment of dissolution on grounds that the trial 
court had erred in its distribution of assets without having made the required findings of value; 
appellate court found that she had waived that argument and affirmed.  The appellate court 
noted that the correct method of dividing assets and liabilities equitably in a dissolution case is 
spelled out in detail in the statute.  Finding that the need for a valuation of the assets assumes 
that the trial court has resolved a dispute concerning the division of property with the parties 
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having presented some evidence regarding the value of the assets, the appellate court held that 
in a case where the parties have not presented any such evidence, that the trial court is not 
obligated under the statute to find the value of assets.  The appellate court went on to say that 
s. 61.075(3)(b), FS comes into play where there is a dispute as to the distribution of property 
and one party claims that the trial court’s decision is not supported by the evidence.  In this 
case, former wife failed to bring the deficiency alleged on appeal to the trial court’s attention as 
part of her motion for rehearing. Because she did not present that issue to the trial court, she 
could not have it considered on appeal.  (See also Owens v. Owens, 32 Fla. Law Weekly D2095 
(Fla. 1st DCA Aug. 31, 2007)). 
http://opinions.1dca.org/written/opinions2008/03-31-08/07-2451.pdf (March 31, 2008). 
 
Craig v. Craig, __So. 2d __, 2008 WL 1774095 (Fla. App. 1 Dist., April 21, 2008) 
(NO. 1D07-0847) Former wife appealed final judgment of dissolution of marriage on several 
grounds, one of which, the trial court’s determination that she could develop and sell the 
portion of the real estate distributed to her for a net gain of 1 ½ million was found by the 
appellate court not to be supported by competent, substantial evidence.  Reasoning that this 
determination was, in the its words, “the cornerstone of the equitable distribution and support 
plans fashioned by the trial court,” the appellate court reversed and remanded.  In a case 
where the former husband and wife divorced after nearly 50 years of marriage, at issue was 
distribution of a nearly eight acre parcel situated on parts of two adjacent lots purchased some 
40 years before and containing the marital home and two outbuildings all of which were 
mortgaged at the time of the dissolution proceedings.  The final judgment awarded to former 
husband the home and other buildings while former wife received the “backside” of the 
property and bridge-the-gap alimony until the backside could be sold, along with interests in 
former husband’s pension and accounts.  The appellate court found that the trial court’s 
scheme for distribution and support were based on former wife’s ability to develop the 
property in accord with former husband’s proposals, but then went on to identify five areas in 
which the trial court’s scheme was not supported by the evidence.  The appellate court also 
commented on former husband’s improper use of judicial notice and noted that Florida’s 
evidence code contemplates that requests for and taking of judicial notice occur either before 
or at trial with notice to the party adversely affected. 
http://opinions.1dca.org/written/opinions2008/04-21-08/07-0847.pdf (April 21, 2008). 
 
Winney v. Winney, __ So. 2d __, 2008 WL 1774163 (Fla. App. 1 Dist., April 21, 2008) 
(NO. 1D07-2960) Former husband appealed final judgment of dissolution of marriage on 
numerous grounds; appellate court reversed and remanded due to the trial court’s error to 
include the required factual findings to support the alimony award and the equitable 
distribution.  Citing some of its earlier opinions, the appellate court reiterated that a trial 
court’s failure to provide adequate factual findings in dissolution cases often results in 
reversible error because in addition to not having met statutory requirements, failure to make 
such findings often precludes meaningful review.  Noting that its previous holdings have 
required trial courts to make specific factual findings when addressing areas such as alimony 
and equitable distribution, the appellate court emphasized that the trial court’s findings should 
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reflect its consideration of relevant economic factors and should clearly state the justification 
for its conclusions.  
http://opinions.1dca.org/written/opinions2008/04-21-08/07-2960.pdf (April 21, 2008). 
 
Johnston v. Johnston, __ So. 2d __, 2008 WL 876854 (Fla. App. 1 Dist., April 25, 2008) 
(NO. 1D07-4364) Former husband sought review of dismissal of his petition to disestablish 
paternity and terminate child support.  Appellate court reversed pursuant to s. 742.18, FL, 
enacted in 2006, which creates circumstances under which a male may either disestablish 
paternity or terminate child support when he receives “newly discovered evidence” that he is 
not the biological father.  The appellate court found that the trial court erred in applying Parker 
v. Parker, 950 So. 2d 388 (Fl. 2007) for its conclusion that the final judgment of dissolution of 
marriage was a final determination of paternity and that relitigation was barred by res judicata.  
The appellate court held that s. 742.18, FS, must be interpreted to authorize that 
disestablishment of paternity may be sought without requiring an allegation of fraud under rule 
1.540, Florida Rules of Civil Procedure.   
http://opinions.1dca.org/written/opinions2008/04-03-08/07-4364.pdf (April 03, 2008). 
 
Aderhold v. Aderhold,  __So. 2d__, 2008 WL 1930074 (Fla. App. 1 Dist May 05, 2008) 
(NO. 1D07-1575) Former husband appealed final judgment of dissolution of marriage, arguing 
that the trial court had erred in finding that he, former wife, and his mother took title to the 
property in question as tenants in common; appellate court agreed and reversed.  In 2005 a 
warranty deed was executed which conveyed property including the marital home, to the 
former spouses (then husband and wife) and to the husband’s mother who lived with them.  
The trial court, in issuing the final judgment of dissolution, found that the deed had failed to 
specify whether the property was held as tenants by the entireties or tenants in common and 
reasoned that all three held as tenants in common with an undivided one-third interest.  The 
appellate court, noting that a conveyance to husband and wife creates an estate by the entirety 
in the absence of express language to the contrary, held that, because nothing indicated that 
the former husband and wife did not intend to take title as tenants in the entireties, that they 
owned the property as tenants by the entireties with an undivided one-half interest with 
former husbands’ mother owning the remaining one-half interest as a tenant in common. 
http://opinions.1dca.org/written/opinions2008/05-05-08/07-1575.pdf (May 05, 2008). 
 
Bradley v. Bradley,  __So. 2d __, 2008 WL 1930094 (Fla. App. 1 Dist. May 05, 2008) 
(NO. 1D07-2214) Former wife appealed amended final judgment of dissolution arguing that the 
trial court abused its discretion in awarding former husband permanent periodic alimony and 
by ordering former wife to provide for former husband’s medical insurance.  Appellate court 
affirmed all aspects of the amended final judgment, citing Simmons v. Simmons, 33 Fla. L. 
Weekly D897  (Fla. 1st DCA Mar. 31, 2008). 
http://opinions.1dca.org/written/opinions2008/05-05-08/07-2214.pdf (May 05, 2008). 
 
Strassner v. Strassner, __So. 2d__, 2008 WL 2167844 (Fla. App. 1 Dist. May 27, 2008) 
(NO. 1D07-3533) Former wife appealed an order modifying child support and denying her 
motion for contempt.  Appellate court held that the trial court abused its discretion in finding 
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that former wife owed former husband child support arrearges that entirely offset the amount 
of alimony owed to her by former husband; accordingly, it reversed and remanded.  The 
appellate court stated that although a trial court may impute income to the payor spouse for 
purposes of determining whether retroactive child support is appropriate, that imputation is 
subject to review for abuse of discretion.  The appellate court continued by saying that in 
imputing income pursuant to s. 61.30(2)(b), F.S., the trial court must find that the paying spouse 
has the actual ability to earn more than his or her current position and is deliberately refusing 
to work at a higher earning level to avoid support obligations.  Stebbins v. Stebbins, 754 So. 2d 
903 (Fla. 1st DCA 2000).  Here, the appellate court concluded that the finding expressed by the 
trial court regarding former wife’s earning capacity was insufficient to support its imputation of 
income to her. 
http://opinions.1dca.org/written/opinions2008/05-27-08/06-3533.pdf (May 27, 2008). 
 

Second District Court of Appeals 

Ascherman v. Ascherman, __ So. 2d __, 2008 WL 818805 (Fla. App. 2 Dist., March 28, 2008) 
(NO. 2D07-772) Former husband appealed the scheme for equitable distribution in the final 
judgment of dissolution of marriage; the appellate court affirmed in part, but reversed and 
remanded in part, based on its ruling that the trial court had erred in its determination of 
former husband’s pension.  Former wife presented evidence at trial regarding the pension 
which reflected a lump sum to be paid out in 2034 conditioned on former husband’s continued 
employment with that employer and commencing his benefits at the age of 65; former husband 
presented a document reducing the pension to present value.  When calculating the equitable 
distribution, the trial court credited former wife with one-half of the estimated payout due in 
2034; the appellate court found this calculation to be erroneous and held that the pension 
should have been reduced to present value prior to determining former wife’s share, especially 
since former husband’s evidence regarding the present value was undisputed.  With regard to 
the marital home, the appellate court found no abuse of discretion in the trial court having 
awarded former wife temporary, exclusive use and possession for the life of her grandparents, 
finding the situation similar to that of Blunnie v. Blunnie, 415, So. 2nd 156 (Fla. 4th DCA 1982); 
however, it did find that the trial court had erred in its assessment of what former wife would 
be entitled to upon sale of the home.  
http://www.2dca.org/opinion/March%2028,%202008/2D07-772.pdf (March 28, 20008). 
 
Trespalacios v. Trespalacios, __ So. 2d __, 2008 WL 942040 (Fla. App. 2 Dist., April 09, 2008) 
(NO. 2D07-229) Former husband appealed trial court’s award of temporary alimony, temporary 
attorney’ fees and costs, and temporary exclusive use of marital home to former wife; appellate 
court reversed only as to the award of temporary fees.  In a case where former spouses were 
married 40 years and enjoyed a comfortable lifestyle, the trial court concluded that former 
husband’s annual income of $ 17,000 as reported on his financial affidavit reflected neither his 
true income not his earning capacity and imputed a monthly income to him of $ 4000.  
Commenting that it shared the trial court’s frustration in attempting to reach a fair division 
where a party is less than candid about his or her income or expenses, the appellate court 
found that the trial court had not abused its discretion in having imputed that income to former 
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husband.  Nor did the appellate court find any abuse of discretion in the award of temporary, 
exclusive use of the marital home to former wife, again noting that the trial court was working 
with limited information.  The appellate court held that the trial court’s awards of temporary 
alimony and exclusive use of the home had the effect of placing the former spouses on 
substantially equal footing with regard to paying their own fees and costs; therefore, it held 
that the trial court had abused its discretion in requiring former husband to pay former wife’s 
temporary fees and costs. http://www.2dca.org/opinion/April%2029,%202008/2D07-229.pdf 
(April 09, 2008). 
 
Wolf v. Wolf, __So. 2d __, 2008 WL 976845 (Fla. App. 2 Dist., April 11, 2008) 
(NO. 2D06-5077) Former wife appealed the trial court’s equitable distribution of the marital 
assets as set forth in the final judgment of dissolution of marriage; appellate court affirmed in 
part and reversed in part.  At issue was the value and distribution of the five properties 
acquired by the former spouses during their 36 year marriage, including rental income received 
in the four year period between filing of the petition for dissolution and the hearing.  The 
appellate court held that a trial court’s failure to identify and distribute each marital asset is 
reversible error, the cure for which, generally, is remand to the trial court to value the asset and 
distribute it accordingly.  The exception is when parties fail to present evidence regarding the 
value of the assets and liabilities at issue; in those cases, it is not error for the trial court to omit 
that specific asset in its scheme for equitable distribution.  In this case, the appellate court 
found that the trial court’s omission of the parties’ fractional interest in a hunting cabin was not 
error because neither party presented any evidence as to its value; however, the appellate 
court found that reversible error did result from the trial court’s omission of the value of the 
rental income where evidence was presented on that issue by both parties.  This case also 
contains a discussion of what the appellate court terms an “interplay” between a judgment 
awarding exclusive possession of a marital home entered in a domestic violence action and a 
final judgment equitably distributing that same residence in a dissolution proceeding.  Former 
wife’s petition for dissolution was filed the same day that her petition for protection against 
domestic violence was served on former husband; the final judgment in the domestic violence 
case awarded former wife exclusive possession of the marital home.  Noting that the focus of a 
domestic violence proceeding is protection rather than disposition of any jointly owned 
property, the appellate court held that silence on the issue of rental value in a final judgment 
issued in a domestic violence case which awards exclusive possession of a marital home does 
not determine the issue nor does it preclude consideration of that issue in a later dissolution 
action; only silence of the issue of rental value in a final judgment of dissolution is dispositive.  
http://www.2dca.org/opinion/April%2011,%202008/2D06-5077.pdf (April 11, 2008). 
 
Arthur v. Arthur, __So. 2d __, 2008 WL 1829957 (Fla. App. 2 Dist., April 25, 2008) 
(NO.  2D07-1455) Former husband appealed a final judgment of dissolution of marriage on 
several grounds; appellate court reversed as to the provision requiring that he maintain life 
insurance coverage to secure his child support obligation.  Also at issue was the trial court’s 
authorization of former wife’s permanent relocation with the minor child after the child’s third 
birthday.  (The child was 16 months old at the time of trial.)  The appellate court held that the 
trial court had acted within its authority in granting future permanent relocation, that it had 
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found relocation to be in the child’s best interest, and that it had given detailed reasons for its 
ruling.  The appellate court found, however, that the trial court erred in having required former 
husband to maintain life insurance as security for the child support obligation in absence of any 
evidence in the record as to the cost or availability of the insurance.   
http://www.2dca.org/opinion/April%2025,%202008/2D07-1455.pdf (April 25, 2008). 
 
Mannino v. Mannino, __So. 2d __, 2008 WL 1830522 (Fla. App. 2 Dist., April 25, 2008) 
(NO. 2D07-2744) Former wife, a Japanese citizen living in New York State, appealed a post-
dissolution order dismissing her petition for modification of custody and child support for lack 
of subject matter jurisdiction under the Uniform Child Custody Jurisdiction and Enforcement 
Act (UCCJEA).  The appellate court reversed and remanded. Under the terms of the final 
judgment of dissolution former husband was awarded sole parental responsibility and primary 
residential custody of the two minor sons; former wife was granted visitation and ordered to 
pay child support.  During the dissolution proceedings, the former spouses also executed a 
kyogi rikon, the Japanese equivalent of an uncontested divorce, pursuant to the terms of which 
former wife allegedly gave up her sons to former husband’s custody and care without incurring 
any obligation for their support.  The appellate court held that former husband’s motion to 
dismiss for lack of subject matter jurisdiction was not an appropriate response to former wife’s 
post-dissolution petition.  Because the final judgment of dissolution was still in effect, former 
husband should have attacked the judgment collaterally via rule 12.540, Florida Rules of Civil 
Procedure. http://www.2dca.org/opinion/April%2025,%202008/2D07-2744.pdf 
(April 25, 2008). 
 
Bator v. Osborne, __So. 2d __, 2008 WL 2065854 (Fla. App. 2 Dist. May 16, 2008) 
(NO. 2D07-393) Former husband appealed a final judgment awarding former wife an upward 
modification in child support, reimbursement of medical and dental expenses and attorney’s 
fees; appellate court affirmed on the issue of medical expenses, but reversed and remanded as 
to the child support and attorney’s fees.  Based upon its finding that former husband was 
voluntarily underemployed, the trial court imputed a monthly income to former husband of 
$4000 and increased his monthly child support obligation to $1193.  The appellate court 
referred to the two-step analysis required in imputing income: 1) determining whether the 
payor spouse’s underemployment is voluntary and 2) calculating the imputing income.  
Although the appellate court found “ample evidence” in this case that former husband was 
voluntarily underemployed (he had testified that his sole source of income came from selling 
items at a flea market on the weekend, while former wife testified that he had worked as a 
builder during their marriage with an annual income of  $100,000), it found that the trial court 
had not taken the requisite statutory factors into consideration when calculating the imputed 
income.  The appellate court directed the trial court on remand to explore what type of work 
former husband was presently capable of performing, factoring that into the imputed-income 
calculation, and then obtaining evidence regarding prevailing earning levels in the community.  
Although not a factor in this case, the appellate court noted that, in general, family gifts and 
loans may not be used to impute income to a child support obligor.  The appellate court’s 
reversal of the award of attorney’s fees to former wife derived from its reversal of the income 
imputed to former husband rather than from reversible error in the trial court’s findings. 
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http://www.2dca.org/opinions/Opinion_Pages/Opinion_Page_2008/May/May16,%202008/2D0
7-393.pdf  (May 16, 2008). 
 
Dwyer v. Dwyer, __So. 2d __, 2008 WL 2117670 (Fla. App. 2 Dist. May 21, 2008) 
(NO. 2D07-3724) Former wife appealed an amended final judgment of dissolution of marriage 
arguing that the trial court erred in not having awarded her one-half of the increased value in 
former husband’s non-marital commercial property in fashioning its scheme of equitable 
distribution.  She also argued that the trial court erred in denying her request for attorney’s 
fees.  Former husband cross-appealed, arguing that the trial court erred in awarding former 
wife one-half of the value of the marital home while at the same time failing to award him 
special equity in the home and not crediting him for certain mortgage payments.  The appellate 
court reversed the scheme for equitable distribution and remanded to the trial court owing to 
its failure to properly account for the use of marital funds to satisfy the mortgage on former 
husband’s non-marital commercial property and also reversed the denial of attorney’s fees to 
former wife.  The trial court was directed on remand to refashion the scheme for equitable 
distribution and to make appropriate findings based on the evidence and applicable law 
including taking into account former husband’s claims for credit for certain mortgage payments 
and special equity.  The appellate court reiterated that interspousal gifts during a marriage are 
marital assets subject to equitable distribution. 
http://www.2dca.org/opinions/Opinion_Pages/Opinion_Page_2008/May/May%2021,%202008
/ 2D06-3724.pdf (May 21, 2008). 
 
Ye Vong v. Chassang, __So. 2d __, 2008 WL 2119842 (Fla. App. 2 Dist. May 21, 2008) 
(NO. 2D07-2840) Former wife appealed final judgment of dissolution of marriage on several 
grounds, one of which, the award of retroactive child support, was found by the appellate court 
to have merit.  During the year between filing the petition for dissolution in February 2006 and 
the final hearing in February 2007, the former spouses and their child continued to live in the 
marital home with former husband paying the majority of the expenses including day care for 
the child.  Former husband requested temporary and permanent child support in his petition; in 
its final judgment, the trial court awarded him child support for former wife’s share of the 
child’s expenses retroactive to August 2006.  In finding this award to be in error, the appellate 
court held that former husband was not entitled to retroactive child support during the time he 
and former wife continued to live together under s. 61.30 (17), F.S.  Accordingly, the appellate 
court reversed and remanded the retroactive child support with directions to the trial court to 
recalculate the child support, if any, from the date former husband and wife ceased living 
together and to credit former wife with amounts paid against her arrearges. 
http://www.2dca.org/opinions/Opinion_Pages_/Opinion_Page_2008/May/May%2021,%20200
8/2D07-2840.pdf (May 21, 2008).  
 
Burnett v. Burnett, __So. 2d __, 2008 WL 2219567 (Fla. App. 2 Dist. May 30, 2008) 
(No. 2D07-3494) Former husband appealed final judgment of dissolution of marriage which 
awarded former wife primary residential responsibility of the two minor children along with 
exclusive use and possession of the marital home.  Former husband also appealed findings re 
child support within the final judgment.  The appellate court reversed and remanded on the 
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issues of child custody, child support, and the marital home.  The former spouses had been 
together for 21 years and married for fewer than 10 when former husband filed his petition for 
dissolution.  Of their five children, only two were still minors at the time of the final hearing.  
The only significant asset was the marital home which was encumbered with a mortgage in 
former husband’s name only.  Upon separating, former wife left the marital home; former 
husband remained with the two children and paid the expenses associated with the home and 
children.  By the time of the final hearing, neither former spouse was employed and former 
wife had paid only a fraction of the temporary child support the trial court had ordered.  
Recognizing that, in general, when a trial court’s determination of custody is reviewed for abuse 
of discretion, its determination “should be reversed only when no reasonable person would 
take the view adopted by the trial court,” the appellate court concluded that the trial court had 
abused its discretion in relying on the availability and stability the marital home offered without 
fully considering whether maintaining the home was economically feasible.  Accordingly, the 
appellate court reversed the portions of the final judgment which: awarded former wife 
primary residency and exclusive use of the marital home; required the former spouses to each 
be responsible for one-half the monthly mortgage payment while former wife lived in the 
home; failed to credit former husband for mortgage payments he made while the dissolution 
was pending; and failed to take into account the outstanding temporary support owed by 
former wife and remanded to the trial court. 
http://www.2dca.org/opinions/Opinion_Pages/Opinion_Page__2008/May/May%2030,%20200
8/2D07-3494.pdf  (May 30, 2008). 
 

 Third District Court of Appeals  
Karten v. Karten, __ So. 2d __, 2008 WL942609 (Fla. App. 3 Dist., April 09, 2008) 
(NO. 3D07-1023) The opinion issued March 26, 2008 in this case was withdrawn March 27, 
2008.  A subsequent opinion was issued April 9, 2008.  Former husband appealed an order 
denying his exceptions to a general magistrate’s report which assessed a child support 
arrearage against him.  The question on appeal was whether a child support obligation 
automatically terminates as each child turns 18 or whether the obligation continues until an 
order is entered which reduces the obligation.  The appeal stemmed from an order issued by 
the trial court several years after the dissolution which provided that the child support would 
terminate as each of the three children either turned 18 or attained some other qualifying 
event.  After a brief discussion of how this issue has been analyzed by appellate districts within 
Florida, the appellate court held that when an order contains language that the child support 
obligation terminates when the child turns 18 (or attains some other qualifying event), that 
language means what it says, and that if recalculation is necessary for continued support of any 
remaining children, that recalculation is retroactive to the date the child in question turns 18.   
http://www.3dca.flcourts.org/Opinions/3D07-1023.pdf  (April 09, 2008). 
 
 
 
Rolle v. Rolle, __ So. 2d __, 2008 WL 942065 (Fla. App. 3 Dist., April 09, 2008) 
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(NO. 3D06-2257) Former wife appealed her award of bridge-the-gap alimony of $500 per 
month for six years and permanent periodic alimony of $1 per month; the appellate court 
found both of these awards to be in error.  Noting that bridge-the-gap alimony is appropriate 
where the evidence suggests that a former wife will be able to reach a financial point which will 
enable her to become self-supporting, the appellate court concluded that the trial court had 
abused its discretion in failing to award permanent periodic alimony in a case where nothing in 
the record indicated that former wife would become self-supporting after six years.  
Accordingly, the appellate court reversed and remanded with instructions that the bridge-the-
gap alimony be redesignated as permanent, periodic alimony.  
http://www.3dca.flcourts.org/Opinions/3D06-2257.pdf (April 09, 2008). 
 
Randazzo v. Randazzo, __So 2d __, 2008 WL 1883658 (Fla. App. 3 Dist. Apr. 30, 2008) 
(NO. 3D07-2049) Former wife appealed trial court’s denial of her exceptions to the general 
magistrate’s report and her motion for rehearing.  Pursuant to the marital settlement 
agreement which was incorporated into the final judgment of dissolution of marriage, former 
wife was to keep the marital home and its contents; former husband was to keep 49% interest 
in the former spouse’s restaurant along with its debts and liabilities.  The agreement also 
directed former wife to pay former husband $190,000 within 90 days of the agreement (with an 
extension on good cause for up to 120 days) as equitable distribution to former husband and 
directed to former husband to execute a quitclaim deed on the home.  Former husband 
executed the deed; however, former wife neither made her payment within 90 days, nor 
requested an extension, leading former husband to move to enforce.  In response to former 
wife’s representation to the magistrate that she had a contract for the house, the magistrate 
orally announced her recommendation that former husband’s motion be granted and an 
equitable lien be placed on the house; before the recommendation was filed, former wife filed 
for bankruptcy. During the stay of dissolution proceedings caused by her having filed for 
bankruptcy, former wife sold the marital home, used the proceeds to purchase another home, 
and claimed that her homestead rights in that home precluded a lien being lodged against it. 
Reiterating that abuse of discretion occurs when it would be unreasonable to take the view 
adopted by the trial court, the appellate court found that the trial court had not abused its 
discretion and that former wife’s conduct was sufficient to warrant imposition of the lien. 
http://www.3dca.flcourts.org/Opinions/3D07-2049.pdf  (April 30, 2008). 
 
Iannuzzelli v. Lovett, __So. 2d __, 2008 WL 1958629 (Fla. App. 3 Dist. May 07, 2008)  
(NO. 3D07-902) In this appeal to the denial of attorney’s fees, former wife, an immigrant to the 
United States, married a US citizen who petitioned for her permanent residency shortly after 
their marriage.  As part of the application process, former husband executed an affidavit in 
which he promised to support former wife at a minimum of 125% of the federal poverty level 
during the enforceability period of the affidavit.  Although the affidavit is between the sponsor 
of an immigrant and the federal government, the immigrant may bring an action to enforce it.  
Here, former wife sought to enforce the affidavit during the dissolution proceeding.  The trial 
court acknowledged the enforceability of the affidavit and granted a motion re liability, but 
declined to award damages to former wife.  The trial court awarded lump sum alimony to 
former wife, but denied her request for fees.  Noting that a trial court has broad discretion in 
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the awarding of fees and costs, the appellate court found, under the facts of the case, no abuse 
of discretion in the denial of fees and costs.  With regard to the affidavit and relevant federal 
law, the appellate court concluded that, based on the facts, the trial court was correct in 
denying damages as well as fees and costs.  The appellate court pointed out that its opinion 
neither altered the enforceability of the affidavit nor former wife’s right to recover fees and 
costs related to proven future damages. http://www.3dca.flcourts.org/Opinions/3D07-0902.pdf  
(May 07, 2008). 
 
Ritter v. Kieszkowski, __So. 2d __, 2008 WL 2037778 (Fla. App. 3 Dist. May 14, 2008) 
(NO. 3D07-2536) In considering former husband’s motion for rehearing and clarification, the 
appellate court withdrew its earlier opinion issued January 16, 2008.  Former husband had 
appealed final judgment of dissolution of marriage which had awarded temporary rehabilitative 
alimony to former wife.  Appellate court agreed with former husband that the trial court had 
abused its discretion in awarding rehabilitative alimony in a brief (14 month) marriage where 
there were no children and no evidence that former wife had suffered any decrease in earning 
capacity.  Accordingly, appellate court vacated the award with directions that any amounts 
already paid to former wife be offset against any monies owed her; if no money was owed to 
her, former wife was directed to repay former husband. 
http://3dca.flcourts.org/Opinions/3D07-2536.pdf  (May 14, 2008). 
 
Hinson v. Hinson, __So. 2d __, 2008 WL 2120835 (Fla. App. 3 Dist. May 21, 2008) 
(NO. 3D07-2586) Former wife appealed final judgment of the pleadings; appellate court 
reversed.  After former husband and wife entered into a marital settlement agreement, former 
wife timely moved for relief from judgment under Family Law Rule 12.540 alleging that former 
husband had provided fraudulent financial affidavits.  Former husband countered by moving for 
judgment on the pleadings which the trial court granted.  The appellate court found that the 
trial court had erred by granting the motion when no pleadings had been filed and by not 
allowing former wife to present evidence on her motion.  Citing several cases, the appellate 
court held that where a motion for relief from judgment alleges “colorable entitlement to 
relief,” it should not be summarily dismissed without an evidentiary hearing.  Accordingly, the 
appellate court reversed and remanded for an evidentiary hearing on former wife’s motion. 
http://www.3dca.flcourts.org/Opinions/3D07-2586.pdf  (May 21, 2008). 
 

Fourth District Court of Appeals  

Moforis v. Moforis,  __So. 2d __, 2008 WL 859459, (Fla. App. 4 Dist., April 02, 2008) 
(NO. 4D06-4556) Former husband appealed the trial court’s vacation of its order approving 
modification of the visitation schedule.  Pursuant to the settlement agreement incorporated 
into the final judgment of dissolution of marriage, former husband and wife shared parental 
responsibility of two minor children, with former wife having primary residential custody.  
Subsequent to the dissolution, an order was entered which ratified a modification agreement 
signed by the former spouses.  Former husband then sought to modify the final judgment to 
have himself named primary residential parent and to restructure the child support obligations 
based on that order.  In response, former wife filed a motion to set aside the order ratifying the 
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modification agreement. The trial court, indicating that entry of that order was a mistake, 
vacated its order.  The appellate court distinguished between a clerical error, which may be 
corrected at any time, and a judicial error, which affects the substance of a judgment, and held 
that, pursuant to rule 1.530(g), Florida Rules of Civil Procedure, a judicial error must be 
corrected within 10 days of entry of the judgment.  Accordingly, the appellate court reversed 
the trial court’s vacation of the order. 
http://www.4dca.org/Apr%202008/04-02-08/4D06-4556.op.pdf  (April 02, 2008). 
 
Moniz v. Moniz, __So. 2d __, 2008 WL 1734303 (Fla. App. 4 Dist., April 16, 2008) 
(NO. 4D07-3335) Former wife appealed modification of alimony and child support; appellate 
court reversed as to the child support.  The appellate court concluded that the trial court had 
erred in terminating the child support for the oldest child, whose 18th birthday was several 
months prior to her graduation from high school.  Citing Hill v. Hooten, 776 So. 2d 1044 (Fla. 5th 
DCA 2001), the appellate court noted that in such cases support should continue until 
graduation from high school unless the trial court sets forth findings of fact explaining why 
continued support is being denied.  The appellate court relied on the holding in Hill that 
although it is within the trial court’s discretion whether to extend support for a child reasonably 
expected to graduate before 19 years of age, denial of such support should be the exception 
rather than the rule.  Finding that the trial court erred in allowing a downward modification of 
child support based on former husband’s retirement, the appellate court held that retirement 
in and of itself does not justify reduction in child support; however, a downward modification of 
alimony may be granted following voluntary retirement so long as there is competent, 
substantial evidence to support the reduction in alimony.   
http://www.4dca.org/Apr%202008/04-16-08/4D07-3335.op.pdf  (April 16, 2008). 
 
Kuchera v. Kuchera, __So. 2d __, 2008 WL 1805774, (Fla. App. 4 Dist., April 23, 2008) 
(NO. 4D06-1957) Appeal was made to the trial court’s finding that the marital settlement 
agreement entered into by the parties was not enforceable; the appellate court concluded that 
it was binding.  The agreement had the stated purpose of being a “complete and final 
settlement, with reference to each other of all the respective property of the parties, and for 
any and all support obligations between the parties.” The agreement contained provisions for 
equitable distribution, lump sum alimony, and waiver of modification of alimony; and included 
a statement that reconciliation would not abrogate the provisions of the agreement.  The 
appellate court noted that, “nothing in the agreement specified that the failure to carry out or 
enforce a provision after reconciliation would result in a mutual abandonment of the entire 
agreement.”  The parties separated and reconciled several times in the 10 years following 
execution of the agreement.  The trial court found the agreement to be invalid on the theory 
that it had been abandoned by the parties over the years through sale of the home and vehicles 
described in the agreement and the birth of additional children.  The appellate court, however, 
found the agreement to be binding due to its stated purpose and the fact that the parties had 
submitted it to the court for approval during a period of reconciliation.  The appellate court 
reasoned that this made clear the parties’ intention to have the agreement govern their actions 
and be enforceable no matter what.  The appellate court also concluded that the trial court had 
applied an incorrect legal standard in considering the validity of the agreement and 
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distinguished Castro v. Castro, 508 So. 2d 330 (Fla. 1987) from Macar v. Macar, 803 So. 2d 707 
(Fla. 2001). http://www.4dca.org/Apr%202008/04-23-08/4D06-1957.op.pdf  (April 23, 2008). 
 
Rosa-Hernandez v. Hernandez, __So. 2d __, 2008 WL 1806101, (Fla. App. 4 Dist.,  
April 23, 2008)(NO. 4D07-1212) Former wife appealed an order compelling her compliance with 
a section of a marital settlement concerning sale of the marital home; the appellate court 
reversed and remanded.  Although the trial court had ordered former wife to allow sale of the 
home to proceed which required that she vacate the home, some aspects of the sale were not 
contemplated by the agreement.  The appellate court concluded that the order enforcing the 
agreement was in effect a modification of the agreement; accordingly, the case was reversed 
and remanded. http://www.4dca.org/Apr%202008/04-23-08/4D07-1212.op.pdf  
(April 23, 2008). 
 
Mihaita v. Batista-Mihaita, __So. 2d __, 2008 WL 1883592 (Fla. App. 4 Dist. Apr. 30, 2008) 
(NO. 4D07-536) Former husband appealed the award of permanent alimony to former wife; 
appellate court found that trial court had abused its discretion and reversed.  Citing an earlier 
case within its district, Cornell v Smith, 616 So. 2d 629 (Fla. 4th DCA 1993), the appellate court 
noted that in both cases, the only fact underlying the award of permanent alimony was that 
former husband’s income exceeded former wife’s.  The appellate court reasoned in this case 
that because former wife was already employed full time, permanent alimony could not be 
justified as a reason to allow her to remain at home to care for the minor children aged 10 and 
14.  Accordingly, the appellate court reversed and remanded to the trial court for it to consider 
whether some type of non-permanent alimony would be appropriate. 
http://www.4dca.org/Apr%202008/04-30-08/4Do7-536.opC043008.pdf  (April 30, 2008). 

 

Fifth District Court of Appeals 

Lester v. Lester, __So. 2d __, 2008 WL 895701 (Fla. App. 5 Dist., April 04, 2008)(NO. 5D06-2444) 
Former wife appealed from a post-dissolution order regarding her portion of proceeds from 
lawsuits she and former husband were involved in prior to their dissolution; former husband 
cross-appealed on other aspects.  The appellate court agreed with former wife that it was error 
for the trial court to allow former husband to subtract a pre-dissolution marital debt from post-
dissolution settlement funds before calculating former wife’s one-half share of the settlement. 
http://www.5dca.org/Opinions/Opin2008/033108/5D06-2444.op.pdf  (April 04, 2008). 
 
Calahan v. Calahan, __So. 2d __, 2008 WL 975082 (Fla. App. 5 Dist., April 11, 2008) 
(NO. 5D07-456) Former husband appealed trial court’s order which had rejected the 
magistrate’s recommended order that former husband’s alimony and child support obligations 
be reduced due to a change in circumstances.  There was no dispute that former husband’s 
income changed for the worse following entry of the final judgment; however, what was 
disputed was whether the reduction in income was contemplated by the parties at the time of 
execution of the marital settlement agreement which was incorporated into the final judgment.  
Although the magistrate failed to make a finding on this issue, the trial court concluded based 
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on the evidence, that the change was contemplated.   The appellate court held that because 
the record could support a finding either way, that the case be remanded with instructions that 
the magistrate make a finding on the issue.   
http://www.5dca.org/Opinions/Opin2008/040708/5D07-456.op.pdf  (April 11, 2008). 
 
Johnson v. Johnson, __So. 2d __, 2008 WL 975601, (Fla. 5 Dist., April 11, 2008) 
(NO. 5D07-1807) Former husband appealed the trial court’s determination in the final 
judgment of dissolution of marriage that a certain parcel of real property was non-marital and 
belonged to former wife.  The property in question was a five acre tract which former wife 
bought with funds coming solely from her personal accounts; however, the closing occurred 
after the marriage.  Both the general magistrate and trial judge determined that the property 
was non-marital and belonged to former wife; the appellate court held that there competent, 
substantial evidence to support the trial court’s ruling.  
http://www.5dca.org/Opinions/Opin2008/040708/5D07-1807.op.pdf  (April 11, 2008). 
 
Guntner v. Jennings, __So. 2d __, 2008 WL 1827485, (Fla. App. 5 Dist., April 25, 2008) 
(NO. 5D07-3150) Former husband appealed trial court’s order granting former wife’s motion to 
transfer venue; appellate court found no lawful basis for the transfer and reversed.  Pursuant to 
the final judgment of dissolution of marriage, the former spouses shared parental responsibility 
for one minor child.  The child’s primary physical residence was with former wife; former 
husband was granted visitation and ordered to pay child support.  At the time of the 
dissolution, former wife lived in Broward County; she and the child then moved to St. Lucie 
County.  Former husband filed his petition for modify visitation in Marion County; former wife 
answered his petition, but did not contest venue.  An order modifying visitation was entered by 
the trial court in Marion County.  Former wife then filed a petition for modification of child 
support and moved for transfer to St. Lucie County.  The appellate court held that s. 61.13(2)(c), 
FS, determines the venue in which petitions to modify visitation are brought and that where 
venue is proper in more than one county, petitioner has the right to select one of the 
appropriate counties.  If a petition to modify is filed in an appropriate venue, it is improper for 
the trial court to transfer it to another venue solely because venue is appropriate there as well.  
In this case, transfer would only have been possible on grounds of an inconvenient forum.   
http://www.5dca.org/Opinions/Opin2008/042108/5D07-3150.op.pdf  (April 25, 2008). 
 
Ayala v. Gonzalez, __So. 2d __, 2008 WL 1912267 (Fla. App. 5 Dist. May 02, 2008) 
(NO. 5D07-787) This case is an example of how not to test the limits of an appellate court’s 
patience.  Former wife’s motion for rehearing and clarification, which was denied, was her 11th 
unsuccessful appeal; prior trial court hearings had resulted in denials with prejudice.  The 
appellate court termed one of former wife’s earlier appeals “utterly frivolous,” referred to, “the 
egregiousness of the current proceeding,” and in describing how the latest motion had wended 
its way before it, commented that, “amazingly, the appellant now seeks rehearing because 
appellant’s counsel found it ‘incredulous’ that we might disagree with him on this matter.”  The 
appellate court held that it does not “view the privilege to seek rehearing pursuant to rule 
9.330, Florida Rules of Appellate Procedure, as an open invitation for an unhappy litigant or 
attorney to reargue the same points previously presented, or to discuss the bottomless depth 
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of the displeasure that one might feel toward this judicial body as a result of having 
unsuccessfully sought appellate relief.” 
http://www.5dca.org/Opinions/Opin2008/042808/5D07-787.op.pdf  (April 28, 2008). 
 
Snowden v. Snowden, __ So. 2d __, 2008 WL 2219770 (Fla. App. 5 Dist. May 30, 2008) 
(NO. 5D07-2543) Former husband appealed an order denying his petition to modify custody 
and visitation; former wife cross-appealed the trial court’s denial to have the increase in child 
support be retroactive to the date of filing of the petition for modification of support.  The 
appellate court reiterated that, generally speaking, and unless otherwise provided in the final 
judgment, a party seeking to modify custody must show both a substantial and material change 
in circumstances since entry of the original order and that the proposed modification is in the 
child’s best interest.  With regard to child support, the appellate court held that if the 
circumstances requiring modification existed at the time of filing of the petition for 
modification, then it is generally considered an abuse of discretion not to make the 
modification retroactive to that date.  Here, the appellate court found the trial court’s factual 
findings related to the best interests of the children to be supported by competent, substantial 
evidence and accordingly, affirmed.  As to the child support, the appellate court reasoned that 
owing to the apparent agreement between the former spouses that the circumstances 
justifying modification existed on the date the petition was filed, the trial court should have 
either made the increased child support retroactive to the filing date or explained its reasons 
for not having done so.  To do neither was error. 
http://www.5dca.org/Opinions/Opin2008/052608/5D07-2543.op.pdf  (May 30, 2008). 
  

 

Domestic Violence Case Law 
 

Florida Supreme Court 
No new opinions for this reporting period. 
 

First District Court of Appeals  
State v. Rothwell, --- So.2d ----, 2008 WL 2167861 (Fla. 1st DCA 2008) The state appealed an 
order dismissing a felony battery charge that was being prosecuted after the appellant had 
been found to be in contempt of court for violating a domestic violence injunction which 
prohibited the appellant from committing various acts of violence against the battery victim. In 
dismissing the felony battery charge the court ruled that the prosecution is precluded by 
principles of double jeopardy, in that the contempt was predicated on the same battery. 
However, the appellate court held that since the contempt and the felony battery each require 
proof of an element that the other does not, the felony battery prosecution did not violate 
double jeopardy protections.  Therefore, the felony battery charge should not have been 
dismissed. http://opinions.1dca.org/written/opinions2008/05-27-08/06-5713.pdf                   
(May 27, 2008). 
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Lukacs v. Luton, --- So.2d ----, 2008 WL 2167866 (Fla. 1st DCA 2008) The trial court granted a 
temporary injunction for protection against repeat violence and the appellant moved to dismiss 
the petition, arguing that Appellee failed to allege that Appellant committed two acts of 
violence or stalking in her petition, as required by statute. The trial court denied Appellant's 
motion, reasoning that the petition alleged two separate incidents based on Appellant's first 
following Appellee and then his harassment of Appellee at her workplace the next day. 
Appellant argued that the injunction statute requires at least two acts of stalking. The court 
noted that if the phrase "two incidents of violence or stalking" in §784.046(1)(b), Florida 
Statutes , is read to mean "two incidents of stalking, " Appellant would be correct; however, the 
court stated that  a person can only commit one act of stalking through repeated acts.  The 
court affirmed the trial court's final judgment and based their holding on the statutory 
definitions of repeat violence and stalking and on the canons of statutory construction.  The 
court also certified conflict with Dudley v. Smith, 786 So.2d 630 (Fla. 5th DCA 2001) , which held 
that a petitioner must show that they have experienced two acts of stalking in order to obtain 
an injunction for protection against repeat violence.  
http://opinions.1dca.org/written/opinions2008/05-27-08/07-1312.pdf  (May 27, 2008). 
 

Second District Court of Appeals 

Wolf v. Wolf, --- So.2d ----, 2008 WL 976845 (Fla. 2d DCA 2008) In a dissolution of marriage case, 
the wife claimed that the judge’s silence on the issue of rental value in a final judgment for 
protection against domestic violence supported her claim for the entire rental income, and that 
it was error for the dissolution court to reconsider the issue.  The appellate court held that in a 
domestic violence proceeding, the issue of rental value is not necessarily before the court. The 
trial court's focus at the hearing on the petition for protection against domestic violence is the 
safety and well-being of the parties involved, not the disposition of any property they may 
jointly own or the financial consequences of that disposition. Thus, the fact that a final 
judgment for protection against domestic violence is silent on the issue of rental value does not 
support an assumption that the domestic violence court considered the issue and implicitly 
found that no such award was proper. The court also noted that Section 741.30(1)(c), Florida 
Statutes (2007), specifically provides: "In the event a subsequent cause of action is filed under 
chapter 61, any orders entered therein shall take precedence over any inconsistent provisions 
of an injunction issued under this section which addresses matters governed by chapter 61." 
Thus, the legislature clearly contemplated that the dissolution court would be reconsidering 
certain issues, such as possession of real property, that had been preliminarily addressed by the 
domestic violence court, and it provided that the dissolution court's ruling would take 
precedence.  A final judgment for protection against domestic violence does not determine the 
issue of rental value sub silentio or foreclose its later consideration by the dissolution court.  
Silence on the issue of rental value in a final judgment for protection against domestic violence 
that awards exclusive possession of a marital residence does not preclude an award of rental 
value in a future final judgment of dissolution of marriage. 
http://www.2dca.org/opinion/April%2011,%202008/2D06-5077.pdf  (April 11, 2008). 
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Third District Court of Appeals  

No new opinions for this reporting period. 
 
 

Fourth District Court of Appeals  

Schock v. Schock, --- So.2d ----, 2008 WL 1806201 (Fla. 4th DCA 2008) A hearing is required 
before a court can vacate a temporary injunction against domestic violence. 
http://www.4dca.org/Apr%202008/04-23-08/4D07-3682.opC042208.pdf  (April 23, 2008). 
D.E. v. Department of Children and Families, --- So.2d ----, 2008 WL 1806229 (Fla. 4th DCA 2008) 
A father and mother engaged in a domestic violence dispute in front of their child which 
resulted in another child sustaining a broken arm.  Although their child wasn’t injured physically 
and the event seemed to be a one-time occurrence, the appellate court upheld the adjudication 
of dependency.  The court reiterated that domestic violence in the presence of a child can 
support a finding of dependency or a continuance of dependency.  The appellate court was also 
reluctant to substitute their judgment for that of the trial court since the trial court has broad 
discretion in dependency cases and had the opportunity to observe the witnesses and their 
testimony firsthand. http://www.4dca.org/Apr%202008/04-23-08/4D07-4228.opC042208.pdf  
(April 23, 2008). 
 
Moore v. Pattin, --- So.2d ----, 2008 WL 2185436 (Fla. 4th DCA 2008) A mother received a 
domestic violence injunction when her husband spanked their daughter with a belt.  The 
appellate court affirmed the injunction even though the father claimed that he had a legal right 
to spank his child pursuant to Florida law.  Here, the father beat M.M. on numerous occasions 
with a belt or a shoe after demanding that the child remove her clothes. He believed his 
discipline was appropriate and necessary when M.M. lied to him or misbehaved, and he left no 
visible marks on the child. However, when coupled with M.M.'s history of sexual abuse and her 
psychological reaction to unwanted touching, the appellate court agreed with the trial court 
that this conduct constituted domestic violence to M.M. for purposes of the domestic violence 
injunction. http://www.4dca.org/May%202008/05-28-08/4D07-4850.opC052708.pdf  
(May 28, 2008). 
 

Fifth District Court of Appeals  
No new opinions for this reporting period. 
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