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Delinquency Case Law

Florida Supreme Court
No new opinions for this reporting period.

First District Court of Appeals

K.Q.S.v. State,  So.2d. ___, 2008 WL 244938 (Fla. 1DCA 2008). Trial court found six instances
of contempt of court against juvenile and imposed a penalty of 80 days of secure detention.
The 80 days consisted of one 5-day detention followed by five consecutive 15-day detentions
for a total of 80 days of secure detention. The juvenile appealed and argued the trial court was
prohibited from imposing consecutive sentences for each instance of contempt. The juvenile
argued that section 985.037, Florida Statutes (2007), and J.D. v. State, 954 So.2d 93 (Fla. 5th
DCA 2007) provided that only one 5-day and one 15-day detention could be imposed for a total
of 20 days of secure detention. In J.D. v. State, the trial court found that a juvenile had violated
the same behavior order five times and imposed a sentence of seventy-five days of
confinement. On appeal the sole issue was whether the trial court erred by imposing
consecutive fifteen-day sentences for each violation of the same behavior order. The Fifth
District Court of Appeal analogized the stacking of sentences for contempt with the stacking of
periods of detention in section 985.26(2), and with a prohibition on using multiple instances of
violation of probation as a basis for departure from sentencing guidelines. The Fifth District
held that section 985.037 prohibited the stacking of periods of secure detention for juveniles
found guilty of multiple violations of contempt. The First District Court of Appeal held that
contrary to the Fifth District's conclusion in J.D v. State, section 985.037 does not prohibit the
trial court from imposing consecutive sentences of secure detention for each separate instance
of contempt. Section 985.037(2) provides that a delinquent child who has been held in direct or
indirect contempt may be placed in a secure detention facility not to exceed 5 days for a first
offense and not to exceed 15 days for a second or subsequent offense. The First District found
that although section 985.037 limits a sentence for a second or subsequent offense to fifteen
days, nothing in the statute states that multiple instances of direct contempt cannot be
separately punished with consecutive sentences of fifteen days of confinement for each
offense. In fact, the statute specifically states that a sentence of fifteen days may be imposed
for a “second or subsequent” offense. The First District found that the plain meaning of the
statute allows a trial court to impose a sentence of 15 days for each instance of contempt,
consecutively if it so wishes. To hold otherwise would prohibit a trial court from punishing
individuals who repeatedly and intentionally disparage the integrity of the court and interfere
with the course and conduct of proceedings before it. A trial court would be powerless to
impose more than twenty days of secure detention, no matter how many acts of contempt
were committed or how egregious they were. The First District Court of Appeal affirmed the
juvenile’s sentences for contempt. http://opinions.1dca.org/written/opinions2008/01-31-
08/07-1556.pdf (January 31, 2008).



http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000006&DocName=FLSTS985.037&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&SerialNum=2011990845
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&SerialNum=2011990845
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000006&DocName=FLSTS985.037&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000006&DocName=FLSTS985.037&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000006&DocName=FLSTS985.037&FindType=L
http://opinions.1dca.org/written/opinions2008/01-31-08/07-1556.pdf
http://opinions.1dca.org/written/opinions2008/01-31-08/07-1556.pdf

Second District Court of Appeals

A.T.P. v. State, So.2d __, 2008 WL 268905 (Fla. 2DCA 2008). Juvenile appealed an order
that withheld adjudication and placed the juvenile on probation for possession of cocaine. The
Second District Court of Appeal held that the trial court erred when it denied the juvenile's
motion to suppress. The withholding of adjudication for possession of cocaine was reversed
and remanded for discharge for this offense. A vehicle driven by the juvenile had been
observed by a deputy traveling at a high rate of speed. The deputy followed the vehicle in order
to speak to the driver “about his driving habits.” Shortly after the deputy began following the
vehicle, it pulled into the driveway of a residence. The driver exited and walked to the front
door of the residence to meet a friend. The driver was walking back to the area where the
vehicle was parked when the deputy initiated a consensual encounter. The juvenile complied
and provided his name. The deputy testified that the juvenile’s name was similar to an
individual who was wanted for questioning by the sheriff's office. The deputy informed the
juvenile of this fact and started to place handcuffs on him. The juvenile explained that the
individual being sought was his brother and moved his head so his hair was not covering his
face. The deputy then observed that the juvenile was not the individual being sought and
advised the juvenile that he was free to go. Thereafter, the juvenile's friend approached him,
and the two conversed thirty or sixty feet away from the vehicle. The deputy sat in his patrol
car and checked the juvenile's name in the FCIC/NCIC database which indicated that the
juvenile had a business purposes only driver's license. The deputy then approached the juvenile
and informed him of the apparent violation and requested consent to search his person and his
vehicle. The juvenile consented to a search of his person but not of his vehicle. The deputy
discovered cash on the juvenile's person but found no contraband or keys to the vehicle. The
deputy arrested the juvenile for the driver's license violation. At the time of the arrest the
juvenile and the deputy were located thirty to sixty feet away from the vehicle. Approximately
thirty-five minutes had elapsed since the juvenile had exited his car. A search of the vehicle was
conducted and cocaine was discovered in the center console compartment. The car doors were
locked. One of the car windows was cracked, and the deputy was able to reach in and unlock
the door to gain access to the interior of the vehicle. The juvenile was charged with possession
of cocaine. A motion to suppress was filed which argued that the search of the vehicle was
illegal because the juvenile had not been arrested inside the vehicle or while in close proximity
to it. The trial court denied the motion to suppress and concluded that Thornton v. United
States, 541 U.S. 615 (2004) was controlling. In Thorton, a police officer in an unmarked patrol
car noticed Thornton was driving in a suspicious manner. The officer maneuvered to get behind
the vehicle and ran the license tag. He found that the tag had been issued for a different
vehicle. Before the officer could pull the vehicle over, Thornton drove into a parking lot, parked,
and exited the vehicle. The officer pulled his unmarked patrol car behind Thornton's car.
Thornton was approached and the officer asked for his driver's license. The officer informed
Thornton that his tags did not match his vehicle. Thornton appeared to be very nervous. The
officer conducted a pat-down search which yielded drugs and Thornton was arrested.
Thereafter the officer searched Thornton's vehicle and a handgun was discovered. The U.S.
Supreme Court approved of the search concluding that the arrest of a suspect who is next to a
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vehicle presents identical concerns regarding officer safety and the destruction of evidence as
the arrest of one who is inside the vehicle. The Second District found that the U.S. Supreme
Court's rationale in Thornton was to protect the law enforcement officer when the recent
occupant is still in control of the vehicle. The Second District noted that an arrestee's status as a
recent occupant of a vehicle may turn on the temporal or spatial relationship to the car at the
time of the arrest and search but not whether the recent occupant was inside or outside the
vehicle at the moment the officer first initiated contact. The Second District held that the facts
of the instant case were distinguishable from Thornton. The juvenile was not in close proximity
to his vehicle, had not recently exited the vehicle, and did not have the keys to the locked
vehicle in his possession. There was no evidence that the deputy was concerned for his safety
or that there was a risk that the juvenile might destroy any evidence that might be contained in
the vehicle. The withholding of adjudication for possession of cocaine was reversed and
remanded for discharge of the offense.
http://www.2dca.org/opinion/February%2001,%202008/2D06-4154.pdf (February 1, 2008).

J.J.D. v. State, So.2d , 2008 WL 342546 (Fla. 2DCA 2008). Juvenile was determined to
have committed a burglary. Adjudication was withheld and the juvenile was placed on
probation. The juvenile appealed the denial of his motion for judgment of dismissal. The Second
District Court of Appeal reversed and remanded. According to the evidence, the juvenile and a
friend were runaways that had been staying at a vacant house for several days without the
owners’ knowledge. While away from the vacant house, the owners came and checked on the
vacant house. The owners went to dinner and left a bag in the house containing a wallet and
other personal effects. When the owners returned, the bag was gone. The juvenile argued that
the State failed to prove his intent to commit an offense in the house and, therefore, the
charge should have been reduced to trespass. The Second District found that to prove burglary
pursuant to section 810.02(1)(b)(1), Florida Statutes (2005), the State was required to show
that the juvenile had entered the dwelling with the intent to commit an offense therein. The
Second District held that there was no evidence to support an inference that the juvenile
entered the house for the purpose of committing an offense inside. There was no evidence that
the juvenile entered the house with the intent to steal the bag or anything else. There was no
evidence that the boys could have expected to find anything to take upon returning to a house
they believed to be vacant. Further, there was no evidence that the juvenile entered the house
in a stealthy manner that would trigger a presumption of intent under section 810.07(1),
Florida Statutes (“proof of the entering of such structure ... at any time stealthily and without
consent of the owner ... is prima facie evidence of entering with intent to commit an offense”).
The Second District found that the evidence was sufficient to support a finding of the lesser
included offense of trespass. Accordingly, the case was reversed and remanded for a reduction
of the charge to trespass and for a new disposition hearing.
http://www.2dca.org/opinion/February%2008,%202008/2D06-4155.pdf (February 8, 2008).

Third District Court of Appeals
B.W. v. State, So.2d , 2008 WL 313678 (Fla. 3DCA 2008). The juvenile was charged with
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trespass after warning (count 1) and trespass in a structure (count 2) as a result of her repeated
failure to leave an open, unfenced stairway leading from the walkway to the front porch and
entrance doors of the Unity Health and Rehabilitation Center in Miami-Dade County. The trial
court found the juvenile not guilty of count 1, but guilty of count 2. The juvenile appealed the
trial court’s decision. The Third District Court of Appeal found that the state rightly conceded
that the adjudication cannot stand because the stairway was not within the structure itself and
also, contrary to the trial court's belief, not within its curtilage, so as to justify the conviction.
The Third District also found the state’s argument that the juvenile was actually guilty of
“trespass on property other than a structure or conveyance after warning” was entirely
unavailing. The juvenile was acquitted of count 1, the only charge which alleged that conduct.
The appellate court has no authority to interfere with that determination in any way.
Accordingly, the Third District reversed with directions to discharge the juvenile.
http://www.3dca.flcourts.org/Opinions/3D07-0872.pdf (February 6, 2008).

R.B.v. State,  So.2d __, 2008 WL 313699 (Fla. 3DCA 2008). Juvenile entered a plea of no
contest to a charge of possession of cannabis reserving his right to appeal the denial of his
motion to suppress. Adjudication was withheld and the juvenile was placed on probation. The
Third District Court of Appeal held there was a reasonable suspicion to justify a school search
and the trial court’s decision was affirmed. The juvenile was a high school student. Two or three
weeks prior to the search, a teacher reported that the juvenile was under the influence. The
school security officer calmed the juvenile down and the parents were called to come to the
school. The parents agreed with the assessment that the juvenile was under the influence of
something, which they believed to be drugs. The mother stated that she believed drugs were
being sold at the school and asked the school security officer to keep an eye on the juvenile. On
the day of the charged incident, the school security officer was monitoring the school's security
cameras. The officer saw the juvenile with his hands cupped, showing another student
something. The juvenile then put the object in his pocket. The officer could not see what the
object was. The officer suspected that the juvenile was in possession of drugs. The juvenile
testified he was showing the other student a cigarette lighter. The juvenile conceded that this
was not how he normally would show a lighter to someone, but stated, he was trying to hide it,
so the security guards wouldn't suspect anything. The security officer directed the juvenile and
the other student to come to the school office. The security officer then directed the students
to empty their pockets. The juvenile removed a lighter and a pen. The security officer then
reached into the juvenile's pocket and removed a small bag of marijuana. The security officer
called the police and the juvenile was charged. The juvenile filed a motion to suppress the
seized marijuana. The security officer testified that the juvenile and the other student gave
consent to search. The juvenile testified that the security officer conducted the search without
obtaining consent. The trial court did not issue a ruling on whether the juvenile had consented
to the search. Instead, the trial court ruled that the search was valid because there was a
reasonable suspicion. In a motion to suppress, the juvenile argued the search was illegal.
Alternatively, the juvenile argued that even if there was a reasonable suspicion which allowed
the security officer to direct the juvenile to empty his pockets, in this case the contraband was
not discovered until the security officer placed his hand inside the juvenile's pocket. The
juvenile argued that turning one's pockets inside out was one thing; but allowing the officer to
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reach inside the pocket was more intrusive and required more than a reasonable suspicion. The
Third District found that in the school setting, the standard to be satisfied in order to conduct a
warrantless search is reasonable or founded suspicion, rather than the ordinary requirement of
probable cause. The question of reasonable or founded suspicion is viewed from the standpoint
of a reasonable officer with this officer's training and experience. The Third District held that
the security officer had personal knowledge of the juvenile being at school under the influence
of illegal drugs within the past two or three weeks. The security officer not only observed this
but had those observations confirmed by the parents, who came to the school and expressed
concern that the juvenile was obtaining illegal drugs at the school. The security officer observed
the juvenile showing something to another student concealed inside his cupped hands and then
returned the object to his pocket in what the trial judge described as a furtive gesture. The
Third District agreed with the trial judge that, under the circumstances, there was a reasonable
suspicion which justified the search. The Third District further concluded that the juvenile’s
alternative argument had already been rejected in D.G. v. State, 961 So.2d 1063 (Fla. 3" DcA
2007) and other cases. In D.G., the Third District held that an order for a student to empty their
pockets was equivalent to a Fourth Amendment search. For Fourth Amendment purposes,
there was no constitutional difference between an order that the student empty his pockets,
and the security officer conducting a search by reaching inside the student's pockets.
Accordingly, the trial court’s denial of the motion was affirmed.
http://www.3dca.flcourts.org/Opinions/3D07-1040.pdf (February 6, 2008).

Fourth District Court of Appeals

L.O.). v. State, _ So.2d ___, 2008 WL 239059 (Fla. 4DCA 2008). Juvenile appealed an order
adjudicating him delinquent for armed burglary of a residence, dealing in stolen property and
three counts of grand theft and designating him as a serious or habitual juvenile offender.
Juvenile raised three arguments. First, juvenile argued the trial court erred in adjudicating him
delinquent for three counts of grand theft and one count of dealing in stolen property for the
same firearms. Next, juvenile argued that the trial court erred in designating him as a serious or
habitual juvenile offender. Finally, juvenile argued that the trial court failed to limit its
jurisdiction over him to the age of 19. The Fourth District Court of Appeal reversed on the first
issue and affirmed the trial court’s decision for the other two issues. The state filed a
delinquency petition alleging armed burglary of a residence, three counts for grand theft of
firearms taken from that residence, and dealing in stolen property (the firearms). The charges
stemmed from a taking of multiple firearms in a residential burglary. The juvenile entered a no
contest plea on all counts. The trial court accepted the plea, adjudicated the juvenile
delinquent, and committed him to a high-risk residential program as a serious or habitual
juvenile offender. The juvenile filed an amended motion to correct the disposition order. The
motion asked the court to strike the disposition order as it related to counts | (grand theft), Il
(dealing in stolen property), and IV (grand theft), based on double jeopardy grounds. The
juvenile argued that the court could not adjudicate him delinquent on three grand theft counts
and dealing in stolen property count because they all related to the same stolen property. The
trial court denied the motion finding that the firearms charged in the grand theft counts were
not the same as those involved in the dealing in stolen property count as there were multiple
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firearms taken during the residential burglary. The Fourth District held that the juvenile could
not by statute be adjudicated delinquent for both three counts of grand theft and one count of
dealing in stolen property. The Fourth District found that section 812.025, Florida Statutes
(2006) prohibits convictions for both crimes where a single charging document charges theft
and dealing in stolen property in connection with one scheme or course of conduct. The
delinquency petition alleged three counts of grand theft of a firearm and one count of dealing
in stolen property. The state's factual basis for the plea was that the juvenile burglarized a
house and found twenty guns, some of which he stole, along with some ammunition. The
juvenile threw the firearms over the fence intending to retrieve them later and sell them for
money. The juvenile admitted burglarizing the house, stealing the guns, and selling one of
them. The Fourth District found that the trial court erroneously focused its attention on the fact
that multiple guns were taken from the residence instead of analyzing whether the theft counts
and dealing in stolen property count were distinct and unrelated criminal incidents. The Fourth
District noted that one firearm involved in the theft charge was precisely the same firearm that
formed the basis for the dealing in stolen property count. The Fourth District also held that the
juvenile fell within the purview of section 985.47(1), Florida Statutes (2006) and could be
designated as a serious or habitual juvenile. Finally, the Fourth District held that the trial court
did not err in failing to limit its jurisdiction to age 19. Section 985.0301(5)(d), Florida Statutes
(2006) provides for retention of jurisdiction over a child committed in a high-risk residential
program until the child’s 22M birthday. As a result, the Fourth District remanded the case to the
trial court to vacate either the dealing in stolen property charge or the three counts of grand
theft of a firearm and to enter a new disposition order. http://www.4dca.org/opfrm.html
(January 30, 2008).

L.S.v. State, So.2d ___, 2008 WL 239059 (Fla. 4DCA 2008) Juvenile was adjudicated
delinquent for vandalizing a car. The state produced witnesses establishing that the juvenile
repeatedly threw rocks at an automobile causing significant damage to its exterior. The owner
testified that the amount of the damage was $6,000. After closing argument on the
delinquency petition, the trial judge proceeded to announce his decision on the merits,
explaining that the evidence was sufficient to show the vandalism. In imposing the penalty the
trial judge also announced that the child was responsible for restitution in the amount testified
to by the owner. The trial judge found that the child currently had no ability to pay anything
toward restitution but ruled that his liability for the $6,000 would continue into his majority.
The juvenile appealed arguing that it was a denial of due process not to afford him a formal
hearing on the amount of restitution. The Fourth District Court of Appeal affirmed the
adjudication of delinquency and reversed the restitution order. The Fourth District found that
the testimony of the owner was sufficient to prove guilt, but was not by itself sufficient to fix
the amount of restitution at that point. Nothing in the record up to that point placed the child
on notice that the amount of restitution would be determined solely on the basis of the
evidence adduced at the hearing of the charge of delinquency. Without such notice, the child
had no way of knowing that he would have to offer evidence as to the amount of any potential
restitution at the hearing to determine whether he was even guilty of the charge. The Fourth
District held that imposition of a fixed amount of restitution without notice or hearing was
error. The adjudication of delinquency was affirmed and the order of restitution was reversed.
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http://www.4dca.org/opfrm.html (February 6, 2008).

J.L.v. State,  So.2d ___, 2008 WL 373335 (Fla. 4DCA 2008). The Fourth District Court of
Appeal reversed a restitution order entered upon a withholding of adjudication for burglary of a
dwelling. The Fourth District held that it was error to award restitution for repairs and items
stolen or damaged, based on estimates of replacement value rather than fair market value. The
Fourth District reversed and remanded for a new restitution hearing with instructions that the
trial court should use the fair market value in re-calculating the award for the following items:
the carpet, recliner, knife, X-Box and games. http://www.4dca.org/opfrm.html (February 13,
2008).

C.B.v. State, _ So.2d __, 2008 WL 441636 (Fla. 4DCA 2008). Juvenile appealed a disposition
order entered following an adjudicatory hearing on the charge of resisting an officer without
violence. The juvenile argued that he was represented by a certified legal intern but the record
does not contain an executed written consent form verifying his acceptance of representation
by the intern. The Fourth District Court of Appeal held that the lack of a written consent to
representation by a certified legal intern was reversible error even though it appeared that the
supervising attorney was present and actively participated in the defense of the juvenile. The
case was reversed and remanded. http://www.4dca.org/opfrm.html (February 20, 2008).

Fifth District Court of Appeals
No new opinions for this reporting period.

Dependency Case Law

Florida Supreme Court
No new opinions for this reporting period.

First District Court of Appeal
No new opinions for this reporting period.

Second District Court of Appeal
No new opinions for this reporting period

Third District Court of Appeal

B.J. v. Department of Children and Family Services, So.2d ___, 33 Fla.L.Weekly D438,

2008 WL 314241 (Fla. 3rd DCA 2008). The mot her sought reversal
that denied her motion for reunification with her child. Because the court on appeal found
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insufficient evidence that reunification of the child with the mother would endanger the child’s
health or well-being, the court reversed that part of the order that denied reunification.
http://www.3dca.flcourts.org/Opinions/3D07-2882.pdf (February 6, 2008).

D.M. & D.M. v. Department of Children and Families, So.2d , 2008 WL 509642 (Fla. 3rd
DCA 2008). The trial court terminated parental rights of both parents. On appeal, the mother
argued that her Case Plan should have been written in Spanish but was written in English.

However, the Case Plan had been explained to the mother had acknowledged that she
understood the Case Plan. The parents also argued that the trial court conducted improper
independent research. The trial court was held to have properly conducted its own legal
research. However, the appellate court agreed with the parents that the trial court’s
independent research of wikipedia, the British Medical Journal, and other non-legal sources
was erroneous. Nonetheless, because the court believed that the trial judge would have
terminated parental rights even without having conducted the improper research, the court
concluded that the error was harmless. The proper procedure would have been for the trial
court to request that the parties research the issue or to appoint a psychologist with notice to
the parties. http://www.3dca.flcourts.org/Opinions/3D06-2280.pdf (February 27, 2008).

Fourth District Court of Appeal

A.A. v. Department of Children and Family Services, So.2d ___ , 33 Fla.L.Weekly D430,
2008 WL 313683 (Fla. 4th DCA 2008) The Court affirmed termination of a mother’s parental
rights after she questioned the voluntariness of a written document surrendering her parental
rights. The mother had entered the written surrender and the trial court had engaged in a
colloquy with the mother regarding its voluntariness. On appeal, the court noted that the trial
court had already scrupulously inquired of the mother regarding her surrender and that there
was no reason to require an additional similar inquiry. http://www.4dca.org/Feb2008/02-06-
08/4D07-1389.0p.pdf (February 6, 2008).

A.D. v. Department of Children and Families, So.2d , 2008 WL 508613 (Fla. 4th DCA
2008). The Fourth District Court of Appeal reversed the order terminating parental rights of the

mother, agreeing that she had not been given the proper warning of the adjudicatory hearing’s
date, time, and location. http://www.4dca.org/Feb2008/02-27-08/4D07-3889.0p.pdf
(February 27, 2008).

Fifth District Court of Appeal
M.B.T. v. Department of Children and Families,  So.2d , 2008 WL 536638 (Fla. 5th DCA

2008). The court granted a motion for clarification filed by the appellant mother in response to
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the court’s previously issued opinion. The court held that the Department sustained the
burden of proof necessary to terminate the mother’s parental rights. The court disagreed with
the mother’s argument that the Department failed to prove that termination of parental rights
was in the manifest best interests of her three children. The court found that the trial judge
properly applied the provisions of section 39.810, Florida Statutes.
http://www.5dca.org/Opinions/Opin2008/022508/5D07-703.0p.pdf (February 25, 2008).

Dissolution of Marriage Case Law

Florida Supreme Court

Sharon v. Sharon, So.2d _, 2008 WL 150449 (SC06-93)The Second District Court of Appeal
had relied on Nicoletti v. Nicoletti, 902 So. 2d. 215, (Fla. 2" DCA 2005) in its opinion issued in
Sharon v. Sharon, 915 So. 2d 630 (Fla. 2d DCA 2005); Nicoletti was ultimately disapproved by
the Supreme Court in Montello v. Montello, 961 So. 2d 257 (Fla. 2007). The Supreme Court had
stayed Sharon pending disposition of Montello; upon the overruling of Nicoletti by Montello,
the Court remanded the instant case to the 2d DCA for reconsideration in light of its decision in
Montello. http://www.floridasupremecourt.org/decisions/2008/SC06-93.pdf (January 17,
2008).

First District Court of Appeals

Castleberry v. Morgan, _ So. 2d._, WL245053 (Fla. App. 1Dist. Jan. 31, 2008)(NO. 1D07-2449)
Former wife appealed an order in which the trial court reduced the former husband’s monthly
child support obligation. The appellate court affirmed the order with the exception of the date
to which the reduction was retroactively applied. (The trial court used the date in 2006 when
former husband had filed his petition for modification.) Finding that there was evidence in the
record to show that former husband’s income in 2006 was equal to or greater than his income
in 2005, the appellate court found that the trial court had erred by awarding modification prior
to 2007. http://opinions.1dca.org/written/opinions2008/01-31-08/07-2449.pdf (January 31,
2008).

White. v. White, _ So.2d __, 2008 WL 245022 (Fla. App. 1Dist. Jan. 31, 2008)

(NO. 1D07-1639) Very brief opinion in which the appellate court reversed an order of lump sum
alimony based upon its determination that the trial court failed to consider the factors
enumerated in s. 61.08(12), F.S. and failed to make factual findings required by s. 61.08(1), F.S.
http://opinions.1dca.org/written/opinions2008/01-31-08/07-1639.pdf (January 31, 2008).
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Second District Court of Appeals

Campagna v. Cope, 971 So. 2d 243 (Fla. 2" DCA 2008) Former wife appealed final judgment of
dissolution of marriage and the trial court’s denial of her motion for rehearing. Former wife
had moved for rehearing in an attempt to argue the trial court’s denial of her undisputed claim
for retroactive child support and unpaid children’s medical expenses. (Former husband was
found to be in default.) the appellate court held that although former wife had not filed her
petition for dissolution until a month after her younger child legally became an adult, that she
was entitled to seek retroactive child support for that child for that portion of the 24 month
period preceding filing of the petition when the child was a minor and the former husband and
wife were already separated. (There was a period of several years between the separation and
the filing; initially former wife had sought child support retroactive to the date of separation as
well as reimbursement for health care expenses.) The appellate court clearly stated that: 1) a
parent maintains standing to seek retroactive child support after the child becomes an adult;
and 2) the parent may only receive support for the portion of the 24 month period referred to
ins. 61.30(17), F.S., preceding the filing when the child was still a minor. The appellate court
found that the trial court had erred in not allowing former wife to seek retroactive support for
the younger child and had abused its discretion in denying her motion for rehearing, depriving
her of an opportunity to present her claim.
http://www.2dca.org/opinion/January%2004,%202008/2D06-3527.pdf (January 4, 2008).

Freeland v. Freeland,  So.2d __, 2008 WL 199869 (Fla. App. 2Dist. Jan. 25, 2008)

(NO. 2D07-280)Former husband appealed final judgment of dissolution of marriage with regard
to the equitable distribution. The appellate court found that although the trial court did not err
when it refused to take into account, for purposes of equitable distribution, a post-filing gift
from former husband to an adult child from a prior marriage, that it did abuse its discretion by
not allowing former husband an opportunity for rehearing on a miscalculation of the equalizing
payment he was required to pay pursuant to the final judgment. Accordingly, the appellate
court reversed and remanded with instructions that the trial court conduct a hearing to
determine how to correct the miscalculation of the equalizing payment in the event that the
former husband and wife were unable to reach an amicable settlement.
http://www.2dca.org/opinion/January%2025,%202008/2D07-280.pdf (January 25, 2008).

Jaworski v. Jaworski, 972 So. 2d. 1095 (Fla. 2"* DCA 2008) Former husband appealed an
amended final judgment of dissolution of marriage; the appellate court reversed because it
found that the trial court had erred in its calculation of child support and in having required
former husband to maintain a $2 million life insurance policy on himself to secure the alimony.
In agreeing with former husband that it is incorrect for a trial court to apply the guidelines in
cases where one parent has been designated as a primary residential parent to cases of rotating
custody, the appellate court outlined the steps the trial court should follow in determining a
parent’s child support obligation in cases involving rotating custody. These steps include: 1)
calculating the total amount of child support and each parent’s share;

2) reducing to a percentage the amount of time each parent has the child; 3) use that
percentage as a basis for calculating the proportion of total child support for each parent; and
4) offset each parent’s monetary responsibility under the guidelines. With regard to the
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requirement that former husband maintain insurance to secure his alimony obligation, the
appellate court held that while it is in the trial court’s discretion to impose such a requirement,
it is justified only when necessary to protect the spouse receiving payment and cited Pinion v.
Pinion, 818 So 2d 557 (Fla. 2d DCA 2002) for the rule that a spouse cannot be required to
maintain life insurance to secure alimony obligations absent special circumstances. The trial
court was instructed on remand to recalculate the child support and strike the requirement
regarding maintenance of life insurance.
http://www.2dca.org/opinion/January%2025,%202008/2D05-4717.pdf (January 25, 2008).

Weiss v Weiss, _ So.2d __, 2008 WL 313461 (Fla. App. 2Dist. Feb. 06, 2008)(NO. 2D07-417)
Former wife appealed the trial court’s dismissal of her petition to domesticate and enforce an
[llinois judgment and contempt order. Finding that the trial court had erred in its conclusion
that domestication was not proper under Florida statutes, the appellate court reversed. Seeking
to enforce a requirement in the dissolution entered 25 years prior in lllinois that former
husband maintain two life insurance policies for her benefit, former wife filed a petition to
domesticate two post-dissolution orders entered in Illinois in 2005. The first ordered former
husband to repay the amount he had borrowed against the policies back into the policies and
found that former wife was entitled to attorney’s fees; the second reduced the amount to a
final judgment and awarded the former wife a set amount of attorney’s fees. The lllinois court
also awarded former wife a claim against former husband’s estate for shortcomings in the
policies if he did not abide by the orders. After discussing domestication under chapter 88, F.S.,
the appellate court held that there is no requirement that judgments and orders be money
judgments to be enforceable in Florida under either chapter 55, F.S. or the full faith and credit
clause of the U.S. Constitution. Although the appellate court reversed the trial court’s order
granting former husband’s motion to dismiss, it stopped short of directing the trial court to
domesticate the dissolution of marriage and post-dissolution orders due to a question
regarding former wife’s compliance with the procedural requirements of chapter 55, F.S.;
former husband was allowed to raise that argument on remand.
http://www.2dca.org/opinion/February%20206,%202008/2D07-417.pdf (February 6, 2008)

Arnsperger v. Arnsperger, _ So.2d __, 2008 WL 373633 (Fla. App. 2Dist. Feb. 13, 2008)(NO.
2D07-662) Former wife appealed the trial court having declined to award her attorney’s fees in
the enforcement of a marital settlement agreement; former husband cross-appealed as to the
validity and enforceability of the agreement. The appellate court affirmed denial of fees owing
to the fact that the fee provision in the agreement relied on by former wife did not support her
claim and affirmed the remainder of the order because none of former husband’s arguments
contained in his brief supported reversal.
http://www.2dca.org/opinion/February%2013,%202008/2D07-662.pdf (February 13, 2008).

Kasmv. Kasm, So.2d _, 2008 WL 373618 (Fla. App. 2Dist. Feb.13, 2008)(NO. 2D06-3643)
Former husband appealed an order awarding temporary attorney’s fees in a dissolution
proceeding. This was his second appeal of a non-final order; the first, Kasm v. Kasm, 933 So. 2d.
48 (Fla. 2d DCA 2006), referred to as Kasm |, resulted in the appellate court (reluctantly, in their
words), reversing a trial court order requiring former husband pay temporary attorney’s fees to
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former wife. This second appeal resulted in a reversal as well although the appellate court
noted that it was “with equal or perhaps greater reluctance,” that it reversed the trial court’s
order. The appellate court’s reasoning for reversing the second time was due to the trial court
having awarded temporary fees for the first appeal after that appeal had been concluded-- in
absence of any order from the appellate court authorizing a final award of fees. The appellate
court in this case points out the procedural difficulties that may arise in seeking fees in
interlocutory appeals and advises practitioners to not only request temporary fees with the trial
court pursuant to rule 9.600(c)(1), Fla. R. App. P., but to preserve the right to appellate fees via
a motion with the appellate court pursuant to rule 9.400(b), Fla. R. App. P. The court noted
that while rule 9.600(c)(1) is designed to maintain jurisdiction in the trial court during existence
of an appeal, it does not confer authority to a trial court to award temporary appellate
attorney’s fees once the appeal is no longer pending; therefore, rule 9.400(b) needs to be relied
on for appellate attorney’s fees once the appeal has been concluded.
http://www.2dca.org/opinion/February/%2013,%202008/2D06-3643.pdf (February 13, 2008).

Schlagel v. Schlagel, _ So.2d __, 2008 WL 373621 (Fla. App. 2Dist. Feb.13, 2008)(NO. 2D07-
504) Former wife appealed final judgment of dissolution of marriage on several grounds arguing
that the trial court erred in imputing income to her and by not awarding permanent, periodic
alimony to her. The appellate court found that the amount of income imputed to former wife
by the trial court was based on competent, substantial evidence, but that the trial court had
abused its discretion by not having awarded at least a nominal amount of permanent, periodic
alimony to her; accordingly, it reversed and remanded on this issue. The appellate court
discussed the initial presumption in favor of permanent, periodic alimony in cases involving
long-term marriages (here, 21 years) and the factors to be considered by the trial court in
determining whether to award alimony. Former wife had also appealed the valuation and
distribution of marital assets; the appellate court affirmed the remainder of the final judgment
without discussion. http://www.2dca.org/opinion/February%2013,%202008/2D07-662.pdf
(February 13, 2008).

Markovich v. Markovich,  So.2d. __, 2008 WL 466122 (Fla. App. 2Dist. Feb.22,2008)(NO.
2D06-4434) Former husband appealed final judgment of dissolution of marriage in which the
trial court awarded bridge-the-gap alimony and attorney’s fees to former wife. Appellate court
reversed the award of attorney’s fees based upon the absence of specific, written findings
regarding the basis for determination of the amount awarded, but affirmed remainder of the
trial court’s order. In response to former husband’s argument regarding the alimony, the
appellate court pointed out the absence of a transcript and held that former husband could not
overcome the presumption of correctness of the trial court’s determination in absence of a
transcript. http://www.2dca.org/opinion/February%2022,%202008/2D06-4434.pdf (February
22, 2008).

Third District Court of Appeals
Benitez v. Benitez, So.2d. __,2008 WL 373239 (Fla. App. 3Dist. Feb. 13, 2008)
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(NO. 3D07-1472) Former husband appealed dismissal by the trial court of his amended petition
for downward modification of alimony in a case where the marital settlement agreement
incorporated into the final judgment of dissolution of marriage contained a provision that
former husband would not apply to any court for modification of alimony. Commenting that
the question before it was whether a provision in a marital settlement means what it says, the
appellate court answered in the affirmative and affirmed the dismissal.
http://www.3dca.flcourts.org/Opinions/3D07-1472.pdf (February 13, 2008).

Hirsch v. Hirsch, ~ So.2d. __, 2008 WL 373229 (Fla. App. 3Dist. Feb. 13, 2008)(NO. 3D07-385)
Former husband appealed trial court’s order which approved the recommendation of the
magistrate with regard to temporary alimony, child support, and attorney’s fees, arguing that
the trial court erred in imputing as income to him rent-free use of the marital home which he
and former wife had vacated prior to the filing of the petition for dissolution. (The home was
owned by former husband’s mother’s corporation and the former couple had use of the home
for three years, but had vacated it prior to the date of filing.) The appellate court agreed with
former husband and found that because rent-free use of the home had ended, it no longer
could be considered an in kind payment which could be used to reduce former husband’s living
expenses; therefore, the trial court had erred in having imputed the monthly fair rental value to
former husband. Accordingly, the case was reversed and remanded to the trial court for
reconsideration of temporary alimony and child support minus the imputed income.
http://www.3dca.flcourts.org/Opinions/3D07-0385 (February 13, 2008).

Fourth District Court of Appeals

Nolanv. Nolan, ___ So.2d ___, 2008 WL 238596 (Fla. App. 4Dist. Jan. 30, 2008)(NO. 4D06-
2665) Former wife appealed final judgment of dissolution of marriage on several grounds
including the plan for equitable distribution; the appellate court affirmed all aspects of the
order with the exception of the award to former husband of all marital furnishings in the home.
Although the former husband and wife had agreed that the furnishings were a marital asset to
be divided, pursuant to the terms of the final judgment, they were awarded to former husband,
leading the appellate court to conclude that the trial court had misread the equitable
distribution schedule. The appellate court cited s. 61.075(1),F.S. and Melvik v. Melvik, 669
So.2d 328,329-330 for the general rule that when dividing the assets, the trial court should use
as its starting point that the division should be equal without some justification for disparity in
treatment. In this case, the appellate court noted that the trial court’s award to former
husband of all the furnishings resulted in an unequal division of assets even though it appeared
that was not the intention of the trial court; accordingly, the appellate court reversed and
remanded for the trial court to equally divide the furnishings in accordance with the plan for
equitable distribution prepared by former husband’s accountant and adopted in the final
judgment. http://www.4dca.org/opfrm.html (January 30, 2008).

Fifth District Court of Appeals
Lewandowski v. Langston, 969 So. 2d. 1165 (Fla. 5" bca 2007)
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Former husband appealed an order denying his post-dissolution petition to change primary
residential custody from former wife to him, arguing that the trial court erred in its conclusion
that there had not been a substantial change or circumstances. In a case of undisputed facts,
the appellate court found that former wife’s marriage to a registered sex offender, which
exposed the former husband and wife’s nine year old child to a registered sex offender on a
regular basis did constitute a material change in circumstances which affected the physical and
emotional health, safety, and welfare of the child; accordingly, the court reversed and
remanded. http://www.5dca.org/Opinions/Opin2007/112607/5D06-3301.0p.pdf (November
30, 2007).

Adams v. Cook, 969 So. 2d 1185 (Fla. 5™ DCA 2007) Former wife appealed final judgment of
dissolution of marriage on three grounds, two of which were found by the appellate court to
have merit. The appellate court held that the trial court had erred in awarding all profits of the
business owned by former husband and wife to former husband. The trial court in its final
judgment had declined to order any equitable distribution, finding that the money received by
the business on cases in progress when the petition for dissolution was filed was either
consumed by former husband and wife, used to pay off debts, or otherwise divided; however,
the appellate court found that there was no evidence to support those findings and that the
trial court had erred in not having equitably distributed to former wife her share of this asset.
The appellate court also found that the trial court had erred in its conclusion that the student
loans obtained by former wife for law school were not marital debt, but were debts incurred by
former wife only insofar as the law degree was for her benefit, even though surplus funds from
the loans were deposited into a joint account.
http://www.5dca.org/Opinions/Opin2007/120307/5D06-1015.0p.pdf (December 7, 2007).

Ayala v. Gonzalez, So.2d 2008 WL 194985 (Fla. App. 5Dist. Jan. 25, 2008)

(NO. 5D07-787) Former wife appealed denial by the trial court for relief on her petition
regarding the mediation agreement. The appellate court noted this was her 11" appeal during
the course of the dissolution proceedings. The trial judge had stated in his order that former
wife had sought substantially the same relief regarding substantially the same issue before two
previous trial court judges and that her petition was being dismissed as having been previously
adjudicated, and thus, res judicata. The appellate court cited Houseworth v. Neimiec, 603 So.
2d. 88 (Fla. 5™ DCA 1992) for the rule that res judicata serves as an adjudication on the merits
and bars subsequent action on the same claim when the previous action was on the merits.
The appellate court noted that while every litigant is entitled to a bite at the apple, two bites is
unfair, and three bites is an abuse of the courts and opposing counsel. Accordingly, appellate
attorney’s fees were assessed against former wife and her counsel and the case was remanded
to the trial court for determination of those fees.
http://www.5dca.org/Opinions/Opin2008/012108/5D07-787.0p.pdf (January 25, 2008).

Alvarez v. Plana, _ So.2d. _, 2008 WL 194965 (Fla. App. 5Dist. Jan. 25, 2008)

(NO. 5D07-308) Former husband appealed final judgment of dissolution of marriage on several
grounds, one of which—whether the trial court erred in its determination that an investment
account in joint names was a marital asset—was discussed. Although the account contained
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only assets that were acquired by former husband prior to marriage which were never
commingled with marital assets, and was managed exclusively by former husband, the trial
court determined that the account was a marital asset, finding that the former husband had
failed to meet his burden of proving that the account should not be treated as marital. (Former
husband had placed former wife’s name on the account shortly after their marriage although
she remained unaware of this fact until the discovery phase of the proceedings.) Disagreeing
with the trial court’s conclusion, the appellate court stated that once former husband
demonstrated that the assets originated as his separate, non-marital property and were never
commingled, the burden should have shifted to former wife to prove that he intended to gift
one-half to her. Upon former wife having offered no evidence to establish such a gift was
intended especially in light of her having been unaware prior to the commencement of
dissolution proceedings that the funds were in her name, the asset should have remained non-
marital. http://www.5dca.org/Opinions/Opin2008/012108/5D07-308.0p.pdf (January 25,
2008).

Everhart v. Everhart, _ So.2d __, 2008 WL 268720 (Fla. App. 5Dist. Feb 01, 2008)

(NO. 5D06-4315) Former husband appealed final judgment of dissolution of marriage on several
grounds including valuation of the primary asset, a family owned business, and the scheme for
equitable distribution. The appellate court found that the trial court’s valuation of the business
to be supported by competent, substantial evidence, but found that the court had made three
errors in calculating the equitable distribution: 1) the amount spent by former husband on a
new residence was incorrectly added to his assets when it should have been deducted because
the amount was a partial payment of a shareholder loan former husband and wife had made to
the family business and former husband was entitled to receive payment of that loan; 2)
former wife should not have been awarded assets to satisfy a particular debt which was paid off
during the separation by either former husband or the family business; and 3) former wife
should have only been credited with being responsible for a portion of the credit card debt
because it had also been reduced during the separation by either former husband or the family
business. Accordingly, the trial court was instructed to correct these errors on remand; the
remainder of the judgment was affirmed.
http://www.5dca.org/Opinions/Opin2008/012808/5D06-4315.0p.pdf (February 1, 2008).

McMillan v. McMillan, _ So.2d___, 2008 WL 397338 (Fla. App. 5Dist. Feb. 15, 2008)
(NO.5D06-1614) Former wife appealed final judgment of dissolution arguing that the trial court
had erred: 1) in the distribution of marital assets; 2) by not providing her with a sufficient
amount of permanent alimony; and 3) in denying her request for attorney’s fees. Former
husband cross-appealed on the question of the equitable distribution. The appellate court
found that the trial court had erred in its scheme for equitable distribution and in its calculation
of alimony. With regard to the equitable distribution, the former husband and wife had agreed
that the trial court had erred by failing to equally distribute the amount of capital loss carry-
forwards on former wife’s financial affidavit; former husband argued that the trial court had
also erred in its valuation of a bank account and by not taking into account his payment from
the account of mediation expenses incurred and income taxes due. The appellate court
instructed that the trial court correct these errors on remand. As to the alimony, the appellate
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court found that the trial court’s determination of the monthly amount required for former
wife to maintain her lifestyle to be supported by competent, substantial evidence, but that the
trial court had erred in not having taken into account the former wife’s income tax liability
when setting the amount of alimony. With regard to the former wife receiving attorney’s fees,
the appellate court found that although her equitable distribution was sufficient to enable her
to pay her attorney’s fees without compromising her lifestyle, that the trial court on remand
should reconsider the issue of fees if it determined that adjustment of her alimony was not
necessary.http://www.5dca.org/Opinions/Opin2008/021108/5D06-1614.0p.pdf (February 15,
2008).

Domestic Violence Case Law

Florida Supreme Court
No new opinions for this reporting period.

First District Court of Appeals
Lane v. State, --- S0.2d ----, 2008 WL 312506 (Fla. 1°* DCA 2008) The trial court imposed a

domestic violence multiplier of one-and-a-half times on appellant’s sentence for aggravated

battery, based upon the state’s arguement _that the child of the appellant and the victim

resided in the home. The appellate court reversed because Florida Rule of Criminal Procedure
3.704(d)(23) requires that the domestic battery be committed in the presence of a child under
the age of 16, however, no evidence was presented by the state on this issue or on the issue of

whether the child was present during the domestic violence. In fact, the victim's affidavit, which
was accepted into evidence without objection, stated that the child was not in the home at the
time of the battery. http://opinions.1dca.org/written/opinions2008/02-06-08/06-3597.pdf
(February 6, 2008).

Second District Court of Appeals
No new opinions for this reporting period.

Third District Court of Appeals
State v. Scanes, --- S0.2d ----, 2008 WL 313836 (Fla. 3" DcA 2008) The Defendant was charged

with: (1) armed kidnapping; (2) possession of a firearm by a convicted felon; (3) aggravated

assault with a firearm; and (4) battery, all of which arose from a domestic violence incident
involving the Defendant's estranged wife. The court failed to properly follow the sentencing
guidelines, and the appellate court reversed and remanded with directions to the trial court to


http://www.5dca.org/Opinions/Opin2008/021108/5D06-1614.op.pdf
http://www.westlaw.com/Find/Default.wl?rs=WCLP1.0&vr=2.0&DB=1000006&DocName=FLSTRCRPR3.704&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=WCLP1.0&vr=2.0&DB=1000006&DocName=FLSTRCRPR3.704&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=WCLP1.0&vr=2.0&DB=1000006&DocName=FLSTRCRPR3.704&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=WCLP1.0&vr=2.0&DB=1000006&DocName=FLSTRCRPR3.704&FindType=L
http://opinions.1dca.org/written/opinions2008/02-06-08/06-3597.pdf

permit the Defendant to elect whether to withdraw his plea or to be sentenced to the
statutorily mandated sentences. http://www.3dca.flcourts.org/Opinions/3D07-1283.pdf
(February 6, 2008).

Fourth District Court of Appeals
Reed v. Giles, --- So.2d ----, 2008 WL 508603 (Fla. 4™ DCA 2008) Since courts have broad

discretion regarding injunctions, appellant could not prevail without demonstrating that there
was an abuse of discretion. http://www.4dca.org/Feb2008/02-27-08/4D07-2462.0p.pdf
(February 27, 2008).

Fifth District Court of Appeals
Sheppard v. State, --- So.2d ----, 2008 WL 336785 (Fla. 5" bcA 2008) The Defendant appealed

the judgment and sentence imposed after he was found guilty of two misdemeanor counts of

violation of condition of pretrial release--domestic. The appellate court held that because he
was not arrested on the underlying misdemeanor domestic battery offense and released on
conditions (he was given a summons with no conditions), the facts did not support the offenses
charged and his motion for judgment of acquittal on the charges should have been granted.
§741.29(6), Fla. Stat. (2007) confines the offense to instances where the defendant was
originally arrested for an act of domestic violence.
http://www.5dca.org/Opinions/Opin2008/020408/5D06-2144.0p.pdf (February 8, 2008).
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