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Delinquency Case Law

Florida Supreme Court
No new opinions for this reporting period.

First District Court of Appeals

Q.M. v. State, ___So.2d. ___, 2007 WL 4244378 (Fla.1st DCA 2007). District Court held that a
condition of probation requiring the child to attend family counseling if recommended by the
Department of Juvenile Justice was an improper delegation of judicial authority. The condition
of probation was stricken andthet r i a | orderovithhdidingsadjudication of delinquency
was affirmed in all other respects. http://opinions.1dca.org/written/opinions2007/12-05-
07/07-2705.pdf (December 5, 2007).

B.P.v. State, ___ So.2d. ___, 2007 WL 4372799, (Fla.1st DCA 2007). Juvenile appealed his
adjudication of delinquency arguing that the trial court failed to properly advise him of his right
to assistance of counsel at his plea and disposition hearings. The District Court found that
Florida courts have repeatedly held that fundamental error occurs if a juvenile enters an
uncounseled plea in a delinquency proceeding and the trial court fails to conduct a thorough
inquiry into the juvenile's comprehension of the right to counsel pursuant to Florida Rule of
Juvenile Procedure 8.165. The District Court held that the trial court failed to properly advise
juvenile of his right to assistance of counsel at his plea and disposition hearings and that the
failure was a fundamental error requiring reversal. The delinquency adjudication was reversed
and remanded with instructions that the trial court hold a new plea hearing after either appoint
of counsel or waiver of counsel following a thorough inquiry in accordance with Florida Rule of
Juvenile Procedure 8.165. http://opinions.1dca.org/written/opinions2007/12-17-07/07-
3676.pdf (December 17, 2007).

M.S.G., lll v. State,  So.2d. __, 2008 WL 59995, (Fla.1st DCA 2008). Juvenile appealed from
an order withholding adjudication of delinquency on charges of disrupting a school function
and participating in an affray. The District Court held that the evidence that juvenile was
involved in a fight on school grounds was insufficient to support adjudication of delinquency on
charge of disrupting a school function. The District Court found that although the child was
involved in a fight on school grounds, there was no evidence that he acted with the deliberate
intent to disrupt a school function or that he acted with reckless disregard for the effect of his
behavior. See S.H.B. v. State, 355 So0.2d 1176 (Fla.1978). However, the District Court held that
the evidence was sufficient to support a finding that the child was engaged in an affray. The
order was affirmed as to the affray charge and reversed as to the disrupting a school function
charge.

http://opinions.1dca.org/written/opinions2008/01-07-08/07-3330.pdf (January 7, 2008).
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N.D.E.v. State,  So.2d. ___, 2008 WL 60010, (Fla.1st DCA 2008). Juvenile appealed the trial
court’ s d etipedapdrtonenteof Juvenile Justice’ emmitment recommendation.
Department of Juvenile Justice recommended commitment to a moderate-risk facility. The trial
court ordered a commitment to a high-risk facility. The District Court held that the reasons
given by the trial court for departing from the recommendation failed to identify the
characteristics of such a placement that would better meet the juvenile's needs than would a
moderate-risk placement and were in part unsupported by any evidence. The District Court
reversed and remanded for further proceedings.
http://opinions.1dca.org/written/opinions2008/01-07-08/07-3633.pdf (January 7, 2008).

E.R.v.State, __ So.2d.___, 2008 WL 60011, (Fla.1st DCA 2008).Juvenilea ppeal ed tr i a
departure from the Department of Juvenile Justice’ ®@mmitment recommendation.

Department of Juvenile Justice recommended probation. The trial court committed the juvenile

to a high-risk residential facility. Juvenile argued that the trial court’ s  dfailed ® refer to the
characteristics of the chosen restrictiveness level in relation to juvenile's needs. The District

Court held that although juvenile was correct that the trial court failed to refer to the

characteristics of the chosen restrictiveness level vis-a-vis his needs, the juvenile's general

objection to the trial court's deviation failed to preserve the argument for appeal. The

disposition order was affirmed. http://opinions.1dca.org/written/opinions2008/01-07-08/07-

4041.pdf (January 7, 2008).

D.A. v. State, So.2d. , 2008 WL 189901, (Fla.1st DCA 2008). The District Court affirmed
the amended restitution order but remand the case with instructions to strike the language
indicating that the payments shall begin on April 1, 2007, and substitute in its place a provision
that restitution shall begin when the child obtains employment. See J.M.H. v. State, 589 So.2d
394 (Fla. 1st DCA 1991). Affirmed in part and reversed in part and remanded.
http://opinions.1dca.org/written/opinions2008/01-24-08/07-2153.pdf (January 24, 2008).

Second District Court of Appeals

F.B.v.State, __ So.2d __, 2007 WL 4245415 (Fla. 2nd DCA 2007). Juvenile appealed the trial
court's finding of felony battery arguing that the State failed to prove the elements of the

crime. The District Court found that pursuant to Florida Rule of Juvenile Procedure 8.525(h), a
motion for judgment of dismissal at the conclusion of the State's case is necessary to preserve

the issue for review. The District Court held that counsel moved for judgment of dismissal at

the close of the State's case, but not on grounds that the State failed to prove the elements of
the cri me. T he t raffirendd becaoseitheterroswasth@ présesvedo N wa s
http://www.2dca.org/opinion/December%2005,%202007/2D06-4837.pdf (December 17, 2007).

S.AS.v.State,  So.2d ___, 2007 WL 4355274 (Fla. 2nd DCA 2007). Juvenile appealed
delinquency adjudication based on third-degree grand theft. The District Court found that
pursuant to section 812.014(2)(c)(1), Florida Statutes (2006), an essential element of third-
degree grand theft is proof that the value of the stolen property is $300 or more at the time of
the theft. Further, section 812.012(10)(a)(1), defined value as the market value of the property
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at the time and place of the offense or, if such cannot be satisfactorily ascertained, the cost of
replacement of the property within a reasonable time after the offense. In the instant case, the
victim only testified regarding the purchase price of the items obtained many years prior to the
burglary. No other evidence was given to establish the value of the items at the time of the
theft. The District Court held the evidence was insufficient to establish that the value of the
victim's property at the time of the theft was more than $300, and thus could not support third-
degree theft. The adjudication was reversed and remanded with directions to reduce the grand
theft to petit theft and enter a new disposition order.
http://www.2dca.org/opinion/December%2014,%202007/2D07-1120.pdf (December 14, 2007).

B.H.v. State, __ So.2d___, 2008 WL 108989 (Fla. 2DCA 2008). Juvenile appealed the trial
court's restitution order requiring her to satisfy two obligations totaling in excess of $125,000.
Juvenile argued that the trial court committed two errors. First, the trial court failed to comply
with section 985.437(2), Florida Statutes (2006), by not determining a restitution amount that
the child could reasonably be expected to pay. Second, the trial court improperly relied on
hearsay evidence in ordering the amount of restitution. The State conceded error. The District
Court reversed and remanded for an evidentiary hearing.
http://www.2dca.org/opinion/January%2011,%202008/2D07-1158.pdf (January 11, 2008).

N.H.M. v. State, _ So.2d___, 2008 WL 199899 (Fla. 2DCA 2008). The State filed a petition for
delinquency alleging that the juvenile committed the crimes of robbery and carrying a

concealed weapon. At the conclusion of the delinquency trial, the trial judge concluded that the

State had not proven that the juvenile committed a robbery but that the evidence was

sufficient to support the lesser-included crime of battery. The juvenile objected that battery

was neither a necessary lesser-included offense of robbery nor a crime charged in the petition

for delinquency. The trial court entered an order finding that the juvenile committed a battery

and carried a concealed weapon. The juvenile appealed. The District Court affirmed the portion

of the order as to the offense of carrying a concealed weapon because the juvenile raised no

issue as to that portion. The District Court reversed the portion of the order finding that the

juvenile committed a battery because the petition for delinquency did not contain the elements
necessary to allege that the juvenile committed that offense. The District Court found that

when an offense is not a necessarily lesser-included offense of the charged offense but a

permissive lesser-included offense, the trial court cannot convict the defendant of the lesser

crime unless the allegations of the charging document include the elements of that crime. The

District Court found that battery is not a necessarily lesser-included offense of robbery.

Therefore, the finding that the juvenile committed a battery was only permissible if the petition

for delinquency alleged the elements of that crime. The District Court held that the petition did

not contain the elements necessary to allege that the juvenile committed a battery. The

petition alleged that the juveniled i d “unl awf ul | vy, by force, vig
rob, steal and take away from the person or
District Court found that although the wuse
may constitute a battery, the specific elements of battery are either actually and intentionally

touching or striking another person against the will or intentionally causing bodily harm to
another. The simple use of t he ionabtouching f or ce”
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without consent or the intentional i nfli
the petition charging the juvenile with robbery did not give adequate notice that he faced
adjudication for battery. The District Court reversed that portion of the order withholding
adjudication of delinquency that found the juvenile guilty of battery and remanded.
http://www.2dca.org/opinion/January%2025,%202008/2D06-5287.pdf (January 25, 2008).

D.E.R.v.State, ___ So.2d___, 2008 WL 199902 (Fla. 2DCA 2008). The District Court affirmed the
order withholding adjudication and placing the juvenile on probation without prejudice to his
filing a petition for writ of habeas corpus in the circuit court to challenge the voluntariness of

his plea based on alleged ineffective assistance of counsel. The District Court cited State v. T.G,,
800 So.2d 204, 213 (Fla.2001) (recognizing that Florida Rule of Criminal Procedure 3.850 does
not apply to juvenile proceedings) and J.M.B. v. State, 750 So.2d 654, 655 (Fla. 2d DCA 1999)
(stating that when a juvenile does not f
for a juvenile to challenge the voluntariness of his plea is by petition for writ of habeas corpus
in the circuit court?”).
http://www.2dca.org/opinion/January%2011,%202008/2D07-676.pdf (January 25, 2008).

Third District Court of Appeals

F.C.v.State, _ So.2d ___, 2007 WL 4245414 (Fla. 3rd DCA 2007). Juvenile, entered a nolo
contendere plea to of possession of a firearm on school property on the eve of trial and
approximately four months after the denial of his motion to suppress. Juvenile appealed the
order denying his motion to suppress. The District Court held the appeal lacked jurisdiction
because the parties did not stipulate that the suppression issue was dispositive of the case and
the trial court did not make an express finding to that effect citing Brown v. State, 376 So.2d
382 (Fla.1979); White v. State, 661 So.2d 40 (Fla. 2nd DCA 1995); and Roob v. State, 572 So.2d
1022 (Fla. 3rd DCA 1991). Appeal dismissed. http://www.3dca.flcourts.org/opinions/3D07-
0865.pdf (December 5, 2007).

V.L.v. State, __ So.2d __, 2007 WL 4322268 (Fla. 3rd DCA 2007). Juvenile appealed simple
battery adjudication. Juvenile argued th
because of a discovery violation. At a suppression hearing held immediately preceding an
adjudicatory hearing, the arresting officer testified that the juvenile told the officer that he was
the one who hit the victim. The motion to suppress was denied. During the suppression
heari ng, tattomeyjeaunedabout theecbusin who was present during the incident
and had come to court that day. Accordingtot h e | uatt@mey, tl he€ sc oestimdnyn ' s
would rebut the victim's testimony but not the arresting officer's testimony regarding the

alleged admission. The cousin was sworn in but told to wait outside. The court began to take
evidence on the charges against the juvenile. After the victim testified,t he jJ uveni |
explained to the court that the cousin wanted to testify and would rebut the victim’s allegations
and testify that the victim was the aggressor. Thet r i a | court preclude
ruling that the defense could have learned of the cousin earlier and no excusable neglect had
been demonstrated. On appeal, the State conceded that the trial court improperly excluded the
cousin’s testimony without | ooking into
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harmless because the trial judge adjudicated the juvenile guilty of simple battery which was no
more than what he admitted to the officer at the time of the incident. On appeal, the District
Court found that although the exclusion of a witness is a permissible sanction for violation of
the discovery rules, it should be imposed only where the trial court has conducted an adequate
inquiry to determine whether other reasonable alternatives can be employed to overcome or
mitigate any possible prejudice and no other remedy suffices. When a court determines that
the State may be prejudiced because of a discovery violation, it should make every effort to find
a remedy short of excluding the witness. Further, the District Court found that in order to affirm
a conviction despite error at trial, the State must prove beyond a reasonable doubt that the
error did not contribute to the verdict or that there is no reasonable possibility that the error
contributed to the conviction. The focus is on the effect of the error on the trier-of-fact. The
guestion is whether there is a reasonable possibility that the error affected the verdict. If the
appellate court cannot say beyond a reasonable doubt that the error did not affect the verdict,
then the error is by definition harmful. In the instant case, the District Court held that the
cousi n’ s t ehavesuppartedyhe juvenilels wif defense claim that the victim was
the aggressor rather than contradict the officer's testimony that the juvenile had hit the victim.
Therefore, the District Court could not say that exclusion of the ¢ 0 u Stéstimony was
harmless. The District Court held that the exclusion was not harmless. The case was vacated
and remanded for retrial.

http://www.3dca.flcourts.org/opinions/3D07-0202.pdf (December 12, 2007).

LJ.v.State,  So.2d __ , 2007 WL 4482190 (Fla. 3rd DCA 2007). Juvenile appealed from an

order withholding adjudication of delinquency and placing him on probation for the offense of

providing a false name to a law enforcement officer in violation of Section 901.36(1), Florida

Statutes (2006). In response to the arresting officer's request for identification, the juvenile

gave the officer a false name and birthdate. The officer received a photograph based on the

information provided which did not match the juvenile's appearance. The officer again asked

the juvenile for his name and the juvenile continued to provide the false name. Believing the

juvenile was lying, the juvenile was taken into custody. While being transported to the police

station, the juvenile finally gave the officer his real name and date of birth. At the adjudicatory

hearing, the juvenile moved for a judgment of acquittal, which was denied. On appeal, the

juvenile argued that the trial court erred in denying his motion for judgment of acquittal

because he recanted his f al s elnsappanghejuverilecor e a
relied on A.A.R. v. v. State, 926 So.2d 463 (Fla. 4th DCA 2006) to support a recantation defense.

The DistrictCourtd i sagreed and af f i r mehdDistritt @urttheldithatl cou
the instant case was distinguishable and the recantation defense did not apply. In A.A.R. v.

State, the juvenile recanted prior to being taken into custody. In the instant case, the juvenile

recanted after being taken into custody and in the process of being transported. Thus, the

District Court found that serious harm had already occurred. The District Court further noted

that the facts presented were instead similar to the factual scenario in Fripp v. State, 766 So.2d

252 (Fla. 4th DCA 2000)(holding that policy reason for excusing false testimony is no longer

available after an arrest has occurred), and State v. Townsend, 585 So.2d 495 (Fla. 5th DCA

1991)( hol ding that the ®“policy reason fores excu
to change their statement and tell the truth ... is no longer applicable after an arrest has
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r
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0 C C u rimwhidh'thg appellate courts found that once the defendants were arrested, the

policy reasons behind excusing the providing of false information were no longer applicable.

The District Court affirmed the trial court
http://www.3dca.flcourts.org/opinions/3D07-1494.pdf (December 26, 2007).

A.C.v. State, __ So.2d ___, 2008 WL 185653 (Fla. 3rd DCA 2008). juvenile appealed the trial
court's imposition of twenty dollars in costs pursuant to section 775.083(2), Florida Statutes
(2006). Based on the State's Confession of Error the District Court reversed this portion of the
trial court's imposition of costs and remand for the trial court to delete the twenty dollars in
costs. Reversed and remanded. http://www.3dca.flcourts.org/opinions/3D07-1467.pdf
(January 23, 2008).

Fourth District Court of Appeals
No new opinions for this reporting period.

Fifth District Court of Appeals

D.D.v.State,  So.2d ___, 2007 WL 4269034 (Fla. 5th DCA 2007). Juvenile appealed the
disposition order finding her guilty of battery and placing her on probation until her nineteenth
birthday. Juvenile argued ineffective assistance of counsel because her counsel failed to move
for a judgment of dismissal. The District Court found that the trial court correctly ruled that the
testimony of the mother, coupled with the ] u v e admissien was sufficient to support the
battery adjudication. The District Court held there was no error and the judgment was affirmed.
http://www.5dca.org/Opinions/Opin2007/120307/5D07-1317.pdf (December12, 2007).

M.M.v. State, _ So.2d __, 2007 WL 4352776 (Fla. 5th DCA 2007). Juvenile appealed from
an order finding her in contempt for violation of a behavior order. Juvenile argued the behavior
order was not authorized by the legislature and was invalid. The District Court found the
juvenile did not object to the entry of the behavior order until after she was alleged to have
violated the order. Second, the juvenile entered a nolo contendere plea to the contempt charge
without expressly reserving the right to appeal the validity of the behavior order. (See Florida
Rule of Appellate Procedure 9.140(b)(2)(A)(i)). The District Court held that the issue was waived
and affirmed the judgment.

http://www.5dca.org/Opinions/Opin2007/121007/5D07-1958.pdf (December 10, 2007).

J.S.v.State, ___So.2d ___, 2008 WL 45740 (Fla.5th DCA2008).J uveni |l e appeal ed
departure from Department of Juvenile Justice commitment recommendation. Juvenile pled

guilty to the charge of possession of a firearm on school property. The Department of Juvenile

Justice recommended probation, but the trial court committed the juvenile to a moderate-risk
residential program. The District Court found that under section 985.433(7)(b), Florida Statutes

(2007), the trial judge may disregard the Department of Juvenile Justice's recommendations in

a juvenile delinquency disposition hearing, but must state reasons for doing so that make
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reference to the characteristics of the restrictiveness level and the needs of the child. The trial
court cannot depart merely because it disagrees with the recommendation. If the trial court
fails to make specific findings to support its determination and disregards the Department of
Juvenile Justice's recommendations without sufficient reasons supported by a preponderance
of the evidence, or there is no record evidence that the court considered the pre-disposition
report, the appellate court must reverse and remand. The seriousness of the charge is not a
sufficient reason for trial court to depart from the recommendation. The District Court held
that the reasons articulated by the trial court for departing from the Department of Juvenile
Justice's recommendation simply demonstrated the trial judge's disagreement with the
recommendation, and in no way referenced the commitment level with respect to juvenile's
needs, as required by law. The District Court noted that the trial judge candidly stated that he
did not know what a moderate-risk residential program offered, but assumed that the juvenile
would benefit from a commitment, and that hopefully the juvenile would get whatever
evaluation, counseling or education the Department of Juvenile Justice could provide or allow.
The trial court's disposition order was reversed and remanded for a new disposition hearing.
http://www.5dca.org/Opinions/Opin2007/123107/5D07-2268.0p.pdf (January 4, 2008).

Dependency Case Law

Florida Supreme Court
No new opinions for this reporting period.

First District Court of Appeals

R.Z. v. Department of Children and Families, 969 So.2d 1225, 32 Fla.L.Weekly D2963 (Fla. 1st
DCA 2007). The appeal of an order of adjudication was not timely filed and was therefore
dismissed for lack of jurisdiction. The dismissal was without prejudice to the appellant seeking
relief from the trial court or appealing the final order of disposition.
http://opinions.1dca.org/written/opinions2007/12-17-07/07-4623.pdf (December 17, 2007).

C.D. v. Department of Children and Families, --- So.2d ----, 2008 WL 244912 (Fla. 1°* DCA 2008)
Mot her appealed the trial court’s order
and denied the mother's then pending Petition for Reunification, stating that although the
mother had substantially complied with her case plan, reunification was not in the children's
best interests. The appellate court reversed because the trial court failed to list adequate
factual findings and because there was not competent substantial evidence to justify denying

t he mother’ s r eq wtgg/dpinibnaldca.srggwritten/dpinicns2008/@L+31-
08/06-6397sub.pdf (January 31, 2008).
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Second District Court of Appeal

In Re: D.G., 970 So.2d 486, 32 Fla.L.Weekly D2957 (Fla. 2nd DCA 2007). The mother petitioned
for certiorari review of an order that required her son to undergo chemotherapy and radiation
treatment. The mother argued that the dependency petition had been filed as a pretext for

jurisdiction and that the child’s privacy r|
been taken by the court. The Second District Court of appeal held that the standard for
certiorari had not been met and denied the
court further held that as to the child’”s n

medical testimony was unrebutted and that the trial court did not depart from the essential
requirements of the law. The court acknowledged that the mother received short notice for

the hearing but noted the exigency of the
regarding notice,andt he act ual notice received by the
constituted neither fundamental error nor departed from the essential requirements of the

c

|l aw, the court denied the mother’s petition]|

http://www.2dca.org/opinion/December%2014,%202007/2D07-1969.pdf (December 14,
2007).

InRe:J.E.B., __ So.2d ___, 33 Fla.L.Weekly D89, 2007 WL 4553035 (Fla. 2nd DCA 2007). The
mother appealed an adjudication of dependency of her infant child that had been based on
allegations that a sibling had died and the mother had been charged criminally in relation to the
death. The court reversed the adjudication and noted that the evidence neither demonstrated
that the mother abused or neglected the deceased child nor that the mother posed a threat to
the child who was the subject of the proceeding. The court remanded the case for the
Department to be permitted an opportunity to provide sufficient proof regarding the
dependency of the infant child.
http://www.2dca.org/opinion/December%2028,%202007/2D07-2060.pdf (December 28, 2007).

C.B.v.Department of Children and Family Services, 2008 WL 53546 (Fla. 2nd DCA 2008) The trial

court did not abuse its discretion in terminating the Mother's parental rights or refusing to set
aside the mother’s consent that was based o
adjudicatory hearing. See Fla. Stat. §39.801(3)(d)(2007). The court found that the mother's

explanation for her nonappearance was not credible due to her inconsistent and contradictory
testimony and she did not make a reasonable effort to be present at the hearing.
http://www.2dca.org/opinion/January%2004,%202008/2D06-4205%202d06-5532.pdf

(January 4, 2008).

G.P. v. Department of Children and Family Services, --- So.2d ----, 2008 WL 161308 (Fla. 2nd DCA

2008) I ncarcerated father was assured that th
mot her’s custody and terminated DCF’'s super
rights. Section 39.621(9) Fla. Stat. (2007) allows a parent to make a motion for reunification or
increased contact after which the court will hold a hearing to determine whether the

dependency case should be reopened and whether there should be a modification of the order.
http://www.2dca.org/opinion/January%2018,%202008/2D07-89.pdf (January 18, 2008).
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Third District Court of Appeal

L.l. v. Department of Children and Family Services, ___ So.2d ____, 32 Fla.L.Weekly D2896,
2007 WL 4246152 (Fla. 3rd DCA 2007) The Department sought to terminate the parental rights
of the mother as to her three children but the trial judge dismissed the petition. The trial judge
was later disqualified and the successor judge reconsidered the ruling and ordered a new trial.

The mother appeal ed. The appell ate court a

the judge was within her discretion to do order a new
trial. http://www.3dca.flcourts.org/Opinions/3D07-1550.pdf (December 5, 2007).

S.S. v. Department of Children and Family Services, --- So.2d ----, 2008 WL 239023 (Fla. 3" DCA
2008) The mother failed to attend a TPR advisory hearing and the court entered a consent by
default on her behalf and terminated her parental rights. The appellate court reversed because
the mother was not properly noticed pursuant to §39.801(3)(a), Florida Statutes (2007) and
Florida Rule of Juvenile Procedure 8.505(b), and because the court failed to hear any evidence,
which is required pursuant their earlier ruling in R.H. v. Dep't. of Children & Family Servs., 860
So.2d 986, 988 (Fla. 3d DCA 2003) . Consent under §39.801(3)(d) does not end the judicial labor
of the trial court; it must then proceed to receive evidence to support the grounds alleged in
the petition for termination. http://www.3dca.flcourts.org/Opinions/3D06-3083.pdf

(January 30, 2008).

Fourth District Court of Appeal

D.0.v.S.M.,, So.2d , 33 Fla.L.Weekly D8, 2007 WL 4409708 (Fla. 4th DCA 2007). The
Fourth District Court of Appeal issued one opinion in two appeals involving the same mother.
The trial court terminated the mother’
termination as to an older sibling, D.O. On appeal, the court affirmed both termination of the
mot her’s rights to her infant as well as
been born healthy, the infant had been hospitalized with symptoms consistent with those of
Shaken Baby Syndr ome. The baby’s wounds
hematomas, and retinal hemorrhaging, had been inflicted. D.O., who was under the age of

t wo, was healthy and uninjur ed. uldnolHawe betnr i
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selfi nfl icted and that the parents could not

assuming that they themselves did not inflict them. However, the trial court found that
termination of parental rights was not the least restrictive means of protecting D.O. from harm
and ordered that a case plan be provided to the mother. On appeal, the court held that there
was no error in finding egregious conduct as to the infant but also held that the trial court
correctly found that termination of parental rights as to the older, unabused, sibling was not
the least restrictive means of protecting that child. http://www.4dca.org/Dec2007/12-19-
2007/4D07-2663.0p.pdf (December 19, 2007).

T.M. and L.A. v. Department of Children and Families, --- So.2d ----, 2008 WL 110185 (Fla. 4th
DCA 2008) The parents’ rights were ter mi
received a broken femur in a purported domestic violence incident. There was evidence that
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the father had violently abused the mother in the past, and that the mother had a previous

child removed due to the father's abusive b

the lying about the relationship being finished and the failure of the mother to protect the child
from the father and seek timely medical care for the child all added to the finding of
prospective future abuse. http://www.4dca.org/Jan2008/01-08-2008/4D07-1938.corr.op.pdf
(Corrected opinion issued Jan. 8, 2008).

Fifth District Court of Appeal

No new opinions for this reporting period.

Dissolution of Marriage Case Law

Florida Supreme Court
No new opinions for this reporting period.

First District Court of Appeal

Blannv. Blann, _So.2d. __, 2007 WL4105496, 32 Fla. L. Weekly D2758

Former wife appealed denial of her motion to enforce a consent final judgment of dissolution of
marriage; the appellate court reversed and remanded. The consent final judgment entered by
the trial court incorporated the parties’
the right to receive alimony; instead, the former wife would receive nearly one-half of the
formerhusband’ s military retirement pay on hi
to modify and enforce the final judgment.
portion of his retirement pay i whichresditedinat o
reduction of the retirement pay received by the former wife; she countered by filing a motion

for enforcement, requesting that he pay her the full amount of her vested interest in his
retirement pay. When the trial court concluded that it was without authority to enforce the
consent final judgment, the former wife appealed. The appellate court noted that a key issue in
these types of cases is whether the parties intend to maintain level monthly payments pursuant

to their settlement agreement; here, the appellate court found evidence to have the former

wife receive a level periodic payment in return for not pursuing alimony. The appellate court

held that the trial court had erred in concluding it was without authority to enforce the consent
final judgment; accordingly, the appellate court reversed and remanded.
http://opinions.1dca.org/written/opinions2007-11-20-07-0100.pdf (November 11, 2007).

Lahodik v. Lahodik, 969 So. 2d 533 (Fla.1st DCA 2007)
Former husband appealed modification of a mediated settlement regarding temporary child
support and modification of a custody order. In finding the appeal to be frivolous, the appellate
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court reiterated that even though a party may be legally entitled to file an appeal, one who files
an appeal without merit risks imposition of attorney fees pursuant to s. 61.16(1), F.S.. Although
it did not apply in this case, there is a reference to and explanation of the law of the case
doctrine.

http://opinions.1dca.org/written/opinions2007/11-26-07/06-6602.pdf (November 26, 2007).

Bell v. Bell, __So.2d.__,2007WL4372782, 32 Fla. L. Weekly D2965

Very short opinion in which the appellate court stated that a sentence in the order which found
that a portion of the marital debt to be enforceable by contempt is error.
http://opinions.1dca.org/written/opinions2007/12-17-07-0538.pdf (December 17, 2007).

Smith v. Smith, _ So.2d. __, 2007 WL 4561584, 32 Fla. L. Weekly D95

Former wife appealed an amended final judgment on three grounds: 1) that the trial court had
classified the marital home she had shared with former husband and children as a non-marital
asset; 2) that she had been denied lumpsum alimony and an equitable distribution of the
marital home; and 3) that she and the former husband had been awarded shared parental
responsibility. The appellate court reversed the portions of the amended final judgment
regarding classification of the marital home and shared parental responsibility. The appellate
court noted that pursuant to s. 61.075(5)(a)1., F.S., a marital asset is an asset which is either
acquired during the marriage or a non-marital asset which is enhanced during the marriage
resulting from the efforts of either party or expenditures of marital assets or both. In this
particular case, the appellate court determined that the evidence indicated that the home was
a marital asset and that the trial court had erred by not having provided any explanation or
justification for its ruling that the home was a non-marital asset; and accordingly, reversed and
remanded for specific findings consistent with the equitable distribution statute. Although the
appellate court found that the trial court was able to try the issue of shared parental
responsibility by implied consent, (former husband had not sought shared responsibility;

former wife’ s attorney raised the issue at
remanded with instructions that the trial court make specific factual findings justifying, in light
of the circumstances of the case, formerhusband’ s | nc | u s i o-makihginhetetia d e c|i

shared parental responsibility.
http://opinions.1dca.org/written/opinions2007/12-31-07/07-0660.pdf (December31, 2007).

Leonard v. Leonard, __ So.2d __, 2008 WL 59203, 33 Fla. L. Weekly D177

Former husband appealed order granting his petition to modify a consent final judgment of

dissolution of marriage; on appeal he argued that the trial court had erred in having wrongly

imputed income to him in setting the new amount of permanent periodic alimony. The

appellate court cited various cases and reiterated that the standard of review relied on in
considering imputation of income i stedbhet her
competent, substantial evidence. The appellate court also referred to one of its earlier
opinions, Smith v. Smit h, 737 So. 2d 641, (
income where a spouse has failed to use his or her best effortst o ear n i ncome. "
644. In the case at hand, the appellate court found that there was nothing in the record to
support the trial cour t’ sstepanalysk redquigedinsacar di d



http://opinions.1dca.org/written/opinions2007/11-26-07/06-6602.pdf
http://opinions.1dca.org/written/opinions2007/12-17-07-0538.pdf
http://opinions.1dca.org/written/opinions2007/12-31-07/07-0660.pdf

cases. Finding that the trial court had erred in imputing the income it did to former husband,
the appellate court reversed and remanded.
http://opinionsldca.org/written/opinions2008/01-07-08/06-5400.pdf (January 7, 2008).

Second District Court of Appeal

Castaldi v. Castaldi, 968 So. 2d. 713 (Fla. 2nd DCA 2007)

Appeal by former husband of final judgment of dissolution of marriage as to the calculation of
his alimony obligation to former wife and also to the award of attorney fees to former wife.
The appell ate court dismissed the appeal re
court had not abused its discretion in the amount of income it had imputed to the former wife,
nor had it erred in having discounted the living expenses of former husband in calculating
alimony. The appellate court reiterated that when imputing income, the court must take into
account recent employment history along with occupational qualifications and prevailing
earnings and may not impute income at a level higher than either the former wife or former
husband has earned without a showing of special circumstances.
http://www.2dca.org/opinion/November%2028,%202007/2D06-5084.pdf (November 28,
2007).

Erpv. Erp, __So.2d. __, 2007 WL 4180878, 32 Fla. L. Weekly D2805

Case in which a former husband and wife each owned 40% of a subchapter S RV business with a
son from a prior marriage of each owning the remaining 20% (10% per son). The trial court
awarded former husband 80%, requiring that he make an equalizing payment to former wife by
paying one-fifth immediately with the remainder to be paid monthly over 10 years at an
interest rate of 4%, a rate lower than the legal interest rate. The trial court reasoned that the

i nterest should accrue from the date of deni

from the date of dissolution. The appellate court found that the trial court did not abuse its
discretion in applying the minority discount to the interests held by former husband and wife,
but held that the former wife was entitled to the statutory rate of interest and that it should
accrue from the date the final judgment of dissolution was entered.
http://www.2dca.org/opinion/November%2028,%202007/2D05-3144 (November 28, 2007).

Parham v. Parham, 968 So. 2d. 716, (Fla. 2nd. DCA 2007)

Former husband appealed final judgment of dissolution of marriage which awarded most of the

marital assets and permanent alimony to former wife; the appellate court affirmed the alimony,

but reversed as to the equitable distribution. In doing so, the appellate court cited Harreld v.

Harreld, 682 So. 2d 635 (Fla. 2nd DCA 1996) for the requirement that awards of unequal

distribution must contain factual findings to support the unequal distribution. In this case, for

the trial court to comment t hat eanquetiactdisanl a n c
this case . .7 was insufficient
http://www.2dca.org/opinion/November%2028,%202007/2D07-420 (November 28, 2007).

Ostman v. Ostman, 970 So. 2d. 502 (Fla. 2nd. DCA 2007)
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Conclusions that changes in former wife’s
and permanent must be based on competent, substantial evidence in order to provide a basis

for upward modification of an original permanent periodic alimony award.
http://www.2dca.org/opinion/December%2021,%202007/2D04-5449 (December 21, 2007).

Ruschiwal v Ruschiwal, __ So.2d.__, 2007WL4553039, 33 Fla. L. Weekly D89

Short opinion in which the appellate court held that the trial court had erred by not
conforming the final judgment it entered to the oral pronouncement it had made at the
conclusion of the evidentiary portion of the trial.
http://www.2dca.org/opinion/December%2028,%202007/2D07-439.pdf (December 28, 2007).

Roth v. Roth, _ So.2d. _, 2008WL80224, 33 Fla. L. Weekly D182

Case in which both former husband and wife appealed and cross-appealed the final judgment
on several grounds. In discussing the various issues, the appellate court noted that generally,
including within an equitable distribution plan assets that have been either diminished or
dissipated during the dissolution proceedings is error; however, an exception exists where the
dissipation results from misconduct in which case, the dissipated asset may be assigned to that
former spouse when figuring the equitable distribution. In such cases, the trial court must
make a specific finding that the misconduct was intentional and resulted in dissipation. Under
the facts of this case, the appellate court found that the trial court had abused its discretion: 1)
in having included the dissipated funds within the plan for equitable distribution; 2) by having

i mposing an equitabl e | inerital hanestedd the afounmtafie r hu

the lien should have been limited to the marital interest the former wife had in the home); and

3 ) in having classified periodic payments to the former wife as being in the nature of support

after having denied her claim for alimony and by specifying that these payments be non-
dischargeable in bankruptcy proceedings. The appellate court also found that the trial court

had erred in how it had imputed income to the former husband in figuring his child support
obligations and then discussed the circumstances in which income may be imputed to a former
Sspouse. (I'n response to a remark made by
tri al court was “just right”, the appell ate
income is not the prevailing case law in Florida). The appellate found that the trial court had

not abused its discretion in awarding to the former wife exclusion possession of the marital

home for a brief period (five months) in order to locate and move to another residence. The
appellate court affirmed the contempt order, finding that the trial court did not hold former
husband in contempt for failing to pay, which would be improper, but rather for his refusal to
perform an act (in this case, signing a mortgage and promissory note) which he was capable of
performing. Finally, the appellate court found no abuse of discretion in the findings set forth by

the trial court in its denial of alimony.
http://www.2dca.org/opinion/January%2009,%202008/2D06-3360.pdf (January 9, 2008).

Pfrengle v. Pfrengle, _ So.2d. , 2008WL140803

Appeal in which several questions regarding marital funds and classification of assets as either
marital or non-marital are discussed. As to the question of classification by the trial court of the
real property in question as non-marital assets, the appellate court reversed, owing, in part to
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the fact that funds that the former husband used to buy the property came from an account in

which marital and non-marital funds had been commingled. The appellate court recognized

that reclassification of the property as marital assets on remand would lead to a revision of the
equitable distribution. The appell ate cour
account, finding that she also had commingled marital funds with other funds and thus, could

not claim her account was a non-marital asset; accordingly, the appellate court reversed and
remanded on that issue as wel/l . Finding th
of attorney’ s fees, the appell ate couthat r ev
question.

http://www.2dca.org/opinion/January%2016,%202008/2D05-2175.pdf. (January 16, 2008).

Whittlesey v. Whittlesey, __ So. 2d.__, 2008 WL 142301

Former husbandappea |l ed t he tri al court’s order grant
fees and costs; former wife conceded reversal was necessary as well. Former wife had

appealed the final judgment of dissolution on several grounds, including equitable distribution

and alimony. In Whittlesey v Whittlesey, 954 So. 2d 1231 (Fla. 2nd DCA 2007), the appellate

court had reversed and remanded based on its determination that the trial court had used an

incorrect cutoff date for valuing the assets; however, because the amount of the attof
fees awarded to former wife were based on the equitable distribution scheme prior to reversal,

the appell ate court again reversed and r ema
fees in light of its earlier opinion. Theap pel | at e court noted that f
regarding reduction of the attorney’s fees
in the trial court on remand. http://www.2dca.org/opinion/January%2016,%202008/2D06-

5220.pdf (January 23, 2008).

Massam v. Massam, __ So. 2d. __, 2008WL1837000

Former husband appealed final judgment of dissolution of marriage and the order granting
former wife’ s yrmot iferesf,ornt haet tagprpred | at e court
erred on two issues: 1) in having failed to make specific findings to support its requirement that
former husband maintain existing life insurance in order to secure the alimony award to former

wi fe; and 2) in having failed to include unj
business for equitable distribution. Although the appellate found that special circumstances
existed in this case to justify imposition of the insurance requirement, it also found that the trial
court had erred in not having enumerated the special circumstances in the final judgment;
accordingly, it reversed and remanded, requiring specific findings to be made by the trial court
to justify imposition of the insurance requirement. The appellate court also reversed and
remanded on the question of debts incurred by former husband after the date

the dissolution was filed, requiring the trial court to reconsider its equitable distribution in

light of the opinion.

http://www.2dca.org/opinion/January%2023,%2020008/2D05-1997.pdf (January 23, 2008).

Weaver v. Hotchkiss, _ So.2d. _, 2008WL183698

Dali
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Former husband appeal ghsmbtionitoeehforceam amartidf s or der

tangible personal property contained in the final judgment of dissolution. Although the final
judgment

had specifically awarded certain items to the former husband and wife and the trial court had
retained jurisdiction for enforcement purposes, the trial court had concluded that it was

without jurisdiction when former husband sought to enforce the judgment. Finding that the

trial court had inherent jurisdiction to enforce the final judgment and that it had erred in
concluding otherwise, the appellate court reversed and remanded with instructions that the
trial court hear former husband’s moti on
http://www.2dca.org/opinion/January%2023,%202008/2D07-1856.pdf (January 23, 2008).

Third District Court of Appeal

Berger v. Berger, _ So.2d. ,2007WL4179243, 32 Fla. L. Weekly D2830

Former wifecrosssappeal ed the amount of attorney’s
court ruled that, on remand, she be entitled to 100% of the fees and costs due to the disparity

in income between the parties as articulated in the final judgment of dissolution.
http://www.3dca.flcourts.org/Opinions/3D05-1480.pdf (November 28, 2007).

Carollo v. Carollo, __So.2d. __,2007WL4322232, 32 Fla. L. Weekly D2936
Former husband argued that the trial court should have been precluded by the doctrine of the
law of the case from imposing a constructive trust on a portion of proceeds from his monthly

on

f

El ected Officer’s Retirement Trust (EORT)

discussed the doctrine, which holds that legal issues decided on appeal govern the case
throughout the subsequent proceedings and may also preclude subsequent consideration of
issues implicitly addressed on appeal. The appellate court held that although in Carollo v.
Carollo, So.2d. 16 Fla. 3rd DCA 2004). (Carollo 1), it had determined that the EORT was a
marital asset, it had not addressed any remedies available to former wife to guarantee monthly
payments; therefore, the doctrine of the law of the case did not preclude the trial court from
imposing the constructive trust and the trial court had not erred in imposing the trust.
http://www.3dca.flcourts.org/Opinions/3D06-3109.pdf (December 12, 2007).

Peacock v. Peacock, _ So.2d __, 2007WL4322065, 32 Fla. L. Weekly D2932

Former wife appealed final judgment of dissolution of marriage which awarded shared

parental responsibility with the former husband as primary residential parent. The appellate
court found that there was competent, substantial evidence in the record to support the
trial court’s conclusion and that s. 61.
http://www.3dca.flcourts.org/Opinions/3D06-0737.pdf (December 12, 2007).

Ritter v. Kiesczkowski, _ So. 2d. _, 2008WL14196

For mer husband appealed a final judgment
temporary rehabilitative alimony to former wife was an abuse of discretion. The appellate

court agreed that the trial court had abused its discretion in having awarded the alimony in

a case where the marriage lasted 14 months, produced no children, and where there was no

13 (

of

€

€ S

b e



http://www.2dca.org/opinion/January%2023,%202008/2D07-1856.pdf
http://www.3dca.flcourts.org/Opinions/3D05-1480.pdf
http://www.3dca.flcourts.org/Opinions/3D06-3109.pdf
http://www.3dca.flcourts.org/Opinions/3D06-0737.pdf

evidence showing that former wife’ s abi
http://www.3dca.flcourts.org/Opinions/3D07-2536.pdf (January 16, 2008).

Fourth District Court of Appeal

Diaz v. Diaz, 970 So. 2d. 429 (Fla. 4th DCA 2007)

Former husband appealed a final judgment of dissolution of marriage and denial of his motion
for rehearing on several grounds includ
specifically, he argued that the trial
benefits in his pension and its failure to consider the impact of federal income taxes on his
Deferred Retirement Option Program (DROP) were error. The appellate court held that survivor
benefits in pensions are considered marital assets and should be included in the equitable
distribution and that failure of a trial court to consider tax consequences of marital assets when
evidence of those consequences is presented, constitutes error. Accordingly, the appellate
court reversed and remanded for the trial court to consider the tax consequences regarding the
pension and the DROP account.

http://www.4dca.org/opfrm.html (November 28, 2007).

Coniglio v. Coniglio, 969 So. 2d. 579 ( Fla. 4th DCA 2007)

Former husband appealed final judgment of dissolution of marriage, arguing : 1) that the trial
court failed to account for a line of credit associated with his business and; 2) that the alimony
award should be reversed because it included expenses associated with the children that had
been addressed in other parts of the judgment. The appellate court affirmed as to the line of
credit issue, but reversed as to the question of alimony. While recognizing the broad discretion
afforded to the trial court in making alimony awards, the appellate court here reversed and
remanded for the trial court to recalculate, taking into account expenses that the former
husband was already obligated to pay under the final judgment.
http://www.4dca.org/opfrm.html (December 5, 2007).

Kelner v. Kelner, __ So.2d. __, 2008WL36617, 33 Fla. L. Weekly D140

Former husband and wife appealed trial
simplified dissolution of marriage arguing that the trial court erred in dismissing the petition
based on their failure to file financial affidavits because they had each executed and filed a
joint affidavit of waiver of financial affidavits. Following a discussion of the waiver of the filing
of financial affidavits in cases of simplified dissolutions, the appellate court noted that the
former husband and wife had divided their property in accordance with a marital settlement
agreement, had not sought financial support from each other, and under the circumstances of
this case, were entitled to waive the filing of financial affidavits and that the trial court had
erred is dismissing their joint petition. Accordingly, the case was reversed and remanded.
http://www.4dca.org/opfrm.html (January 2, 2008).

Todd v. Todd, __ So.2d. __, 2008WL36615, 33 Fla. L. Weekly D121
Former husband appealed final judgment of dissolution of marriage on several grounds.
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Although the appellate court noted that generally, absence of a transcript of the proceedings

bel ow precludes appell ate review of a trial
visitation, absence of a transcript does not preclude reversal when a judgment is flawed

on its face. Having found three grounds for reversing the judgment on its face, the appellate

court reversed and remanded for the trial court to restructure the visitation schedule and

reconsider the child support issues in this case.

http://www.4dca.org/opfrm.html (January 2, 2008).

Karnbach v. Karnbach, __ So.2d. __, 2008WL14165

Former wife appealed an order enforcing a judgment as to child support which had

incorporated a settlement agreement regarding two minor children. Pursuant to the

agreement, former husband was required to pay child support until each child reached the age

of 19, graduated from high school, died, or became emancipated; a subsequent modification

reduced the support obligations and granted the former husband nearly equal time with the

chi |l dren. After the older child obtained his
to enforce the settlement agreement and determine child support based on a finding by the

magistrate that the agreement provided for allocation of support between the two children.

The magistrate had also found that the form
terminated retroactive to his having received his GED. Former wife responded that the child

support was unallocated and that she was entitled to a recalculation of support for the younger

chil d. The appell ate court affirmed the tr]
allocated, but reversed and remanded to the trial court for recalculation of support for the
younger child. http://www.4dca.org/opfrm.html (January 16, 2008).

Perezv. Perez, _ So.2d._,2008WL183314

Former husband sought modification of his alimony and child support obligations, arguing that

he had suffered permanent reduction in his income and also that one of the minor children had
reached majority; he appealed the trial <cou
showed that former husband’s income had bee
that the former wife had conceded error with regard to modification upon two of the children

reaching majority, the appellate court found that the trial court had abuse its discretion in

failing to order a downward modification of the alimony and child support obligations of the

former husband; accordingly, the appellate court reversed and remanded.
http://www.4dca.org/opfrm.html (January 23, 2008).

Fifth District Court of Appeal

Bland v. Bland, __ So.2d. __, 2008WL108751, 33 Fla. L. Weekly D209

Al t hough the former wife’' s appeal was di s mi
in this opinion discussed the meaning of th
purposes of Rule 9.110(k), Fla. R. App. P., a partial final judgment is an order that dissolves

a marriage and reserves jurisdiction to determine all other issues.
http://www.5dca.org/Opinions/Opin2007/123107/5D07-431.0p.pdf (December 31, 2007).
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Duffey v. Duffey, _ So.2d.__, 2008WL160938

Appeal from a final judgment of dissolution which resulted in a remand for the trial court to
consider whether former husband should be required to obtain and maintain a policy of life
insurance to secure his alimony and child support obligations. The appellate court discussed s.
61.08(3), F.S. and case | aw r egpdngspgousatg t he
purchase life insurance or other security to protect the spouse receiving support.
http://www.5dca.org/Opinion/Opin2008/011408/5D07-1369.0p.pdf (January 18, 2008).

Domestic Violence Case Law

Florida Supreme Court
No new opinions for this reporting period.

First District Court of Appeals

Chacoa v. Mahon, __ So.2d___, 2007 WL 4480776 (Fla. 1st DCA 2007) The plain language of
Fla. Stat. §741.30 (2007), does not authorize a trial court to order a petitioner for an injunction
for protection against domestic violence to attend a batterer's intervention program.
http://opinions.1dca.org/written/opinions2007/12-26-07/07-3139.pdf (December 21, 2007).

Second District Court of Appeals
No new opinions for this reporting period.

Third District Court of Appeals

No new opinions for this reporting period.

Fourth District Court of Appeals

T.M. and L.A. v. Department of Children and Families, --- So.2d ----, 2008 WL 110185 (Fla. 4th
DCA 2008) The court affirmed the parent:
prospective abuse after their child sustained a broken leg that was deemed abuse by a medical
expert. In prospective abuse cases, DCF must prove a connection between past acts of abuse
and the prospect that it will occur again. The court found that TPR due to prospective abuse
was appropriate based upon the history of violence in the relationship, the mother lying about
the relationship being finished, the failure of the mother to protect the child from the father
and the fact that the mother had already lost her rights to an older child on account of the
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father’'s vi ol enltte://wwiv.4dtalore/opfrre.Htna {Januarp & 2008 pThis
opinion corrects the opinion that was issued November 21, 2007.)

Sandov. State, _ So.2d ___, 2008 WL 110104 (Fla. 4th DCA 2008) A petition for habeas
corpus was granted when Ms. Sando was sentenced for civil contempt after violating a
domestic violence injunction. The trial court ordered Ms. Sando jailed for six months with a
purge that stated she would be released upon completion of a 60 day domestic violence class.
The appellate court found that the sentence represented a criminal contempt sanction, not a
civil contempt sanction, and that Ms. Sando was not properly noticed or provided with the due
process requirements necessary in criminal contempt proceedings.
http://www.4dca.org/Jan2008/01-10-2008/4D08-03.0p.pdf (January 10, 2008).

State v. Greaux, --- So.2d ----, 2008 WL 239183 (Fla. 4™ DCA 2008) A victim in a criminal
domestic violence case stated that she wanted to drop the charges against the defendant, and
the court dismissed the case sua sponte. The appellate court held that only the prosecutor has
the authority to decide whether or not to go forward with the prosecution and that the trial
court erred in dismissing the case. http://www.4dca.org/Jan2008/01-30-2008/4D07-
1662.0p.pdf  (January 30, 2008).

Fifth District Court of Appeals
No new opinions for this reporting period.
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