Recommendations for Alternative Dispute Resolution Services in Florida’s Trial Courts

Rationale for Recommendations

Traditionally, the service delivery models for ADR programs have varied based on local
practice and custom. The 2003 Report and Recommendations recognized that, “local courts
must have the flexibility to meet the specific nuances of their jurisdiction, given the presence of
single as well as multiple county circuits; rural, suburban, and urban counties; great differences
in case volume and mix; and the demographic diversity of Florida circuits.” The intent of the
recommendations is to continue to allow for the programs to maintain flexibility in service
delivery, so long as the delivery can be provided within the budget allocated for the programs.
The best practices suggest factors to be considered for each of the service delivery models
consistent with the 2003 report which included charts containing benefits and drawbacks for
each of the service delivery methods. They are summarized below:

Staff Mediators

Benefits

-Ability to use mediators in multiple areas, as
needed

-Direct supervision will promote quality control

-When not mediating, can assist with other activities
of the office

-Increases quick access and availability to provide
greater flexibility

-Greater experience given number of mediations
conducted

-Mediations conducted in secure/controlled
environment

-Greater control over schedules
-Increase diversity of mediators

-Provide consistency in quality of mediation services

Drawbacks

-Expense — salary and benefits

-Payment required even if mediation cancels and for
“down time”

-May be harder to dismiss the mediator, even if not
performing well

-Scheduling limitations; may not be able to provide
mediation during “non-court hours”

-Given salary constraints, may not be the most
qualified mediators

-Potential for burnout due to high volume of
mediations

-Requires space and equipment provided by court
-Limits party choice in mediators

-May require staff to travel to multiple counties or
courthouses
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Contract Mediators

Benefits

-Work on an as needed basis; can be scheduled as
needed; only pay for services performed

-Less expensive — no benefits provided and less fixed
overhead

-Opportunity for specialization
-Less burnout

-Some supervisory control and ability to not use a
contract mediator who is under performing

-More variety

-Can attract highly experienced mediators who do
not want to work full time for the court

-Potential to have a larger, diverse mediation pool

Volunteers
Benefits

-Low cost

-Potential for large diverse pool

-Tend to be very committed/motivated

-Less burnout

-Less likely to have conflict of interest problems

-Can match parties with mediator specialties

Drawbacks

-Cost, depending on contract fees, may pay more
than collect per mediation

-Difficulty in supervising lots of mediators
-Increase in clerical work —e.g., scheduling

-Potential difficulties on work distribution and
selection for contracts

-Administrative work in preparing contracts and
signing invoices

-Potential for increased conflicts of interest

Drawbacks

-Turnover

-Local culture may not yield a qualified pool of
volunteers

-Requires staff to coordinate volunteer schedules
-Recruitment and retention potential difficulties

-May not be familiar with procedures if do not
mediate often
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In the family law area (family and dependency mediation), it is generally accepted that
given the length and complexity of these cases, that staff or contract mediators be utilized
rather than relying on volunteers. However, a program is not prohibited from utilizing qualified
pro bono/volunteer mediators, as appropriate. Staff mediators work particularly well in
handling domestic violence injunction mediations, on-site mediation sessions, and are typically
available to mediate on an as-needed basis. Thus, the 2003 report suggested that “every circuit
should have at least one court staff member who is certified and able to mediate family and
dependency matters...”

For county court cases, the 2003 report suggested that volunteer mediators may be
appropriate for small claims cases, but court staff or contract mediators should be utilized for
county cases above small claims.

Regardless of whether a program opts to utilize contract mediators or volunteers, a best
practice is for the program to enter into annual agreements with the mediators. For contract
mediators, the state template should be used. For volunteer mediators, the template can be
modified locally for use. The formality of an agreement will lead to increased understanding of
the rights and obligations of each mediator. In addition, the TCP&A suggests that each program
conduct an orientation session for volunteer and contract mediators to review obligations,
procedures, criteria for performance evaluation, and other program information.

Finally, the program should establish a process for evaluating the performance of
contract and volunteer mediators on an annual basis. This best practice is recommended to
increase accountability and productivity of contractors and volunteers. Contracts and
agreements should be renewed for those mediators who performed well. Factors to consider
include objective criteria, such as reliability and maintenance of all requirements for continued
certification, along with subjective criteria such as party satisfaction, compliance with ethical
and procedural rules, and mediation expertise.
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VII. Contract Compensation

Issue:

Payment for mediators under contract with the state should be paid similarly for similar
functions.

Issue Discussion:

Currently there is a state template for mediator contracts, but individual circuits may
include additional or different provisions. Further, each circuit, and in some circumstances
each county, establishes its own level of compensation for contract mediators resulting in great
variation across the state. Attachment K provides the various contract compensation
provisions by circuit. For example, small claims contract mediators are paid between $15 to
$75 per hour; county court (above small claims) mediators are paid between $15 to $100 per
hour and from $25 to $100 per session; family mediators are paid between $34 to $150 per
hour and from $50 to $200 per session; dependency mediators are paid between $90 to $125
per hour and $50 to $300 per session. It should be noted that it is not possible to do a true
comparison in contract fees because of the current lack of consistency in the definition of the
length of a session.

Recommendations
Standards of Operation:

A. Contract mediators shall be paid at a rate not to exceed the following:

e Small Claims $30 per hour
e County Civil $50 per hour
e Family $100 per hour
e Dependency $100 per hour

B. All mediation service contracts shall contain standardized template language
developed by OSCA for the procurement of mediation services.

Rationale for Recommendations

The maximum contract rates recommended consider fiscal prudence, statewide equity,
differences in types of cases, and recognition of cost of living differences. While there are some
circuits that are currently above or below the maximum contract rate, most will be able to
continue to pay at their current contractual rate. Consistency in hourly rates should be easier
to accomplish if the recommendations regarding session length and session fees are also
adopted. It isimportant to note that mediators are not required to be compensated for their
services. ADR programs, especially in small claims cases, are encouraged to utilize volunteer or
pro bono mediation services consistent with Section VI, Mediation Service Delivery.
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The compensation of contract mediators is formalized through a Mediation Services
Agreement (MSA) with the circuit. The MSA contains both standardized template language for
all contracts and alternatives that require local determination. Section 4 of the MSA,
Compensation, offers two choices for mediator compensation, either per mediation conducted
or per hour, and includes an optional provision for mediator compensation for the time
expended in waiting for the party or parties that do not appear for mediation. While the
TCP&A recommends an hourly rate for mediation services, this does not preclude the court
from contracting and compensating on a per session or per mediation basis as long as the unit
cost for services can be translated to an hourly rate which does not exceed the thresholds
established by the TCBC. The TCP&A supports courts including in their MSAs a minimum
guaranteed fee for mediation services and/or compensation for “no-shows.”

The amount of mediator compensation and whether the compensation should be
contracted at a per hour, per session, or per mediation basis will require careful consideration
in conjunction with the funding formula articulated in Section |, Allocation and Appropriate Use
of State Funding. For example, under the proposed funding formula, ADR programs will receive
funding for the median cost of mediation services for county cases above small claims, family
and dependency based upon an hourly rate multiplied by a defined session length. For family
mediation services, the ADR program will receive $100 per hour for a three hour family
mediation session. ADR programs may offer a mediator a MSA that compensates at $300 per
three hour session or at $100 per hour up to three hours per session. In addition, the court has
the discretion to offer a MSA compensation rate lower than the maximum rate allowable for
funding purposes. It is also worthy to note that compensation per hour may result in additional
cost savings if the mediation lasted less than the standard three hours allocated per session.
These variables allow for circuit flexibility while serving the larger interest of standardization
and should be implemented in a manner that is consistent with Section VI, Mediation Service
Delivery.
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Attachment L

2008 Legislature - CS for SB 1790, 1st Engrossed

Section 44.108, Florida Statutes, is amended to read:
44.108 Funding of mediation and arbitration.--

(1) Mediation and arbitration should be accessible to all parties regardless of financial status. A
filing fee of $1 is levied on all proceedings in the circuit or county courts to fund mediation and
arbitration services which are the responsibility of the Supreme Court pursuant to the
provisions of s. 44.106. The clerk of the court shall forward the moneys collected to the
Department of Revenue for deposit in the state courts' Mediation and Arbitration Trust Fund.

(2) When court-ordered mediation services are provided by a circuit court's mediation
program, the following fees, unless otherwise established in the General Appropriations Act,
shall be collected by the clerk of court:

(a) One-hundred twenty Eighty dollars per person per scheduled session in family mediation
when the parties' combined income is greater than $50,000, but less than $100,000 per year;

(b) Sixty Ferty dollars per person per scheduled session in family mediation when the parties'
combined income is less than $50,000; or

(c) Sixty Ferty dollars per person per scheduled session in county court cases.

No mediation fees shall be assessed under this subsection in residential eviction cases, against a
party found to be indigent, or for any small claims action. Fees collected by the clerk of court
pursuant to this section shall be remitted to the Department of Revenue for deposit into the
state courts' Mediation and Arbitration Trust Fund to fund court-ordered mediation. The clerk
of court may deduct S1 per fee assessment for processing this fee. The clerk of the court shall
submit to the chief judge of the circuit and to the Office of the State Courts Administrator, no
later than 30 days after the end of each quarter of the fiscal year, beginning July 1, 2008, a
report specifying the amount of funds collected and remitted to the state courts' Mediation and
Arbitration Trust Fund under this section and any other section during the previous each
guarter of the fiscal year. In addition to identifying the total aggregate collections and
remissions from all statutory sources, the report must identify collections and remissions by
each statutory source.
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