





Opinion
Answers to Question One:

According to rule 10.340(a), Florida Rules for Certified and Court-Appointed Mediators,
“A mediator shall not mediate a matter that presents a clear or undisclosed conflict of interest. A
conflict of interest arises when any relationship between the mediator and the mediation
participants or the subject matter of the dispute compromises or appears to compromise the
mediator’s impartiality.” Based on the general information presented in the paragraph labeled
Question 1, it is not a clear conflict of interest for a mediation unit which is supervised by an
administrative magistrate to mediate cases assigned to the magistrate. As the magistrate does not
represent either party and is an impartial adjudicator, there is no appearance of partiality or
partiality by the unit mediator toward one party or the other, or the magistrate if the unit mediator
conducts a mediation in a case assigned to the magistrate. However, it is a clear conflict of
interest for the mediators of the unit and the director to mediate a case in which the magistrate’s
spouse or family members are involved, either as a party or counsel. The relationship between
the mediator and the magistrate’s spouse or family members “compromises or appears to
compromise the mediator’s impartiality” in that the magistrate has supervisory authority over the
mediators and the director which could appear to influence the mediators and director to treat the
magistrate’s spouse or family members with “favoritism or bias in word, action, or appearance”
in violation of rule 10.330(a), Florida Rules for Certified and Court-Appointed Mediators.

Answers to Question Two:

According to the Mediation Confidentiality and Privilege Act, section 44.405, Florida
Statutes, “Except as provided in this section, all mediation communications shall be confidential.
A mediation participant shall not disclose a mediation communication to a person other than
another mediation participant or a participant’s counsel.” Applying this statutory provision, the
MEAC believes it would be a violation of mediation confidentiality for the mediator in the
instant scenario to provide details about the mediation to the magistrate who is the judicial
officer charged with making decisions about the case, even if the magistrate is acting as the ADR
unit’s supervisor investigating a complaint against the mediator or the magistrate has a personal
concern about the mediator’s product. Nor does the “umbrella of confidentiality” between an
ADR unit mediator, the other members of the unit, and mediation participants which is
mentioned in MEAC 2005-005 apply to the circumstances described in these questions as the
magistrate who supervises the unit is not in any of those roles.

Section 44.405(4)(a)(6), provides an exception to mediation confidentiality for any

mediation communication “offered to report, prove, or disprove professional misconduct
occurring during the mediation, solely for the internal use of the body conducting the
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investigation of the conduct.” Whether the magistrate qualifies for the exception to
confidentiality as “the body conducting the investigation of the conduct” when investigating the
conduct of a mediator on a case to which the magistrate is assigned or a case to which the
magistrate is not assigned, is a legal question which is a matter outside of the Committee’s
jurisdiction under rule 10.910(a), Florida Rules for Certified and Court-Appointed Mediators.
Thus, the MEAC declines to answer whether the exception applies to Questions 2, 1. and 3.

Answer to Question Three:

While a circuit ADR unit may be compared to a mediation firm, there are significant
differences between the two. Unlike a private mediation business whose mediators may have a
financial interest in the business such as profit sharing, promotions, or partnership, the staff and
independent contractor mediators of a circuit ADR unit have no such financial interests in the
unit or with each other as members of the unit. Applying rule 10.340(a) — (c), if a unit mediator
believes they are able to be impartial when mediating a case in which an independent contract
mediator of the unit is acting as the attorney for one of the parties, the unit mediator is obligated
to disclose the fact that the attorney works as a contract mediator within the ADR unit and the
substance of the relationship between the unit mediator and the contract mediator/attorney. As
the MEAC believes the relationship creates a waivable conflict of interest, upon receiving the
mediator’s disclosure, the parties must determine whether they want to use the unit mediator.

As the person with managerial responsibility over the contract mediator, which includes a
financial relationship with the mediator, the director of the unit would have a clear conflict of
interest in conducting a mediation in which the contract mediator/attorney represents a party.
The professional relationship between the director and the contract mediator/attorney could
affect the mediator’s ability to be free “from favoritism or bias in word, action, or appearance” in
violation of rule 10.330(a), Florida Rules for Certified and Court-Appointed Mediators, and
could particularly create the appearance of impropriety.
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Signed and Dated by Charles\Ca/Smgna, MEAC Committee Chair
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